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Without public support under The Older Americans Act, the age 
70 provision would have sentenced a productive, willing worker to 
years of financial hardship and social isolation. 

Too often, early retirement, whether encouraged by an employer 
or by the lure of golf courses or exotic cruises, becomes a night- 
mare of unpaid bills and unfulfilled hours. The poverty rate among 
seniors who do not work is three times that of those who do. Social 
Security benefits for an average couple come to something less 
than $10,000 a year, and too many individuals over age 65 have no 
pension, no savings, or no insurance to supplement those Social Se- 
curity benefits. 

We will also hear from expert witnesses that the myth of the 
older worker as a less productive, less able, less reliable employee 
is just that: a myth. A recent survey of 400 businesses by the 
American Association of Retired Persons underscores a growing 
recognition that, in fact, older workers are productive, committed 
to quality, and invaluable for their knowledge and experience. 
Ninety percent of those surveyed stated that older workers are cost 
effective. 

An overwhelming majority of Americans in a recent Louis 
Harris survey agreed that "nobody should be forced to retire be- 
cause of age if be wants to continue working and is still able to do 
agoodjob?' 

Well, with both public opinion and many employers solidly in 
support of full job equality at all ages, I thank it is time for Con- 
gress to act, and I think the burden is on Congress to act. 

The Government will do more than remedy an unethical dilem- 
ma by changing the law. Official cost estimates show that eliminat- 
ing mandatory retirement would result in savings of $30 million to 
Social Security and Medicare in 1991 and $100 million per year by 
the year 2020. 

Last May, I introduced S. 1054, the Age Discrimination in Em- 
ployment Amendments of 1985, to remove the maximum age limi- 
tation for employees covered by the ADEA. Similar legislation has 
been introduced by or- first witness, Representative Claude 
Pepper, in the House of Itepresentatives. 

Elimination of mandatory retirement will not end age discrimi- 
nation, but it will guarantee individual freedom of choice. 

Historically, President Reagan and the administration have sup- 
ported legislation to abolish mandatory retirement and eliminate 
the age cap for all personnel actions except hiring and promotion. 

The Department of Labor, unfortunately, declined our invitation 
to testify today. I spoke personally with Secretary Bi-ock. He had to 
be out of the country with a conflict. It does suggest to me, howev- 
er, that the Department and the administration's position has not 
changed on their exceptions on hiring and promotion. I hope it will 
change, nonetheless, because I think that that position is not defen- 
sible, and I do hope and trust that they will reevaluate it in the 
light of today's hearing. 

Let me just say in conclusion that there are other barriers to em- 
ployment as we grow older that are not necessarily related to the 
law. Some are the negative attitudes of employers— some employ- 
ers, at any rate— and that is not going to be easily legislated away. 
What is needed is education of employers, the development of ere- 
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^1^°°^? i ar T ei x, a ? J d straining programs, and once and for all, 
our best efforts to flatten the barriers blocking older workers from 
remaining vigorous and productive members of this Nation's econo- 
my. That ib a job for all Americans, not just for the Congress. 

Before I proceed any further, I would like to call on Senator 
Grassley for any opening statement he may have. 

STATEMENT BY SENATOR CHARLES E. GRASSLEY 

c Sab?? GRA88L, ?• ^ of all, Mr. Chairman, as a cosponsor of 
£>. 1054 I commend you for holding this hearing. The real issue in 
regard to mandatory retirement is whether or not we are going to 
consider older Americans as individuals or whether we are going to 
consider them as part of a group. I believe strongly that people 
ought to be looked at as individuals. 

We ought not to judge people, in the workplace or anywhere else, 
on the oasis of whether they are black or white, male or female 
old or young. That is why I reject the idea that just because som* 

to 6 tote" B ° ertain ^ or **** ought to 06 turned out 

*u?®f5 fa m i )re than enough empirical evidence to demonstrate 
that old age does not necessarily mean a decline in competence in 
the workplace. That myth, of course, has been exploded along time 
ago, and it is tune for the law of the land to conform to that reali- 

In the vast majority of jobs, older workers can compete, and thev 
can compete on an equal basis with younger workers. Rather than 
choosing some arbitrary age where we say the law against age dis- 
crimination in the workplace no longer applies, what we ought to 
do is say that if a person can do a job, he has a right to continue to 
do that job for as long as he wants to. 

There are also compelling public policy reasons for eliminating 
mandatory retirement, and for encouraging people to remain in the 
workplace longer; if they desire to, they ought to have the freedom 
to keep working. 

^^ographers tell us that the population of the United States is ' 
growing older. We all agree wiih that That is also true in the 
workforce, where the baby boom cohort is growing older, where the 
number of younger people entering the workforce is declining. 

™ J?n U ;i!H m ?** rf we ™f mt V? maintain a sufficient workforce, 
we will need to change public policies that discourage people from 
working beyond what we have considered to be normal retirement 
age. And of course, it goes without saying that the longer a person 
works, the less the strain on Social Security and private pensions. 

finally, individuals may need to work because their economic sit- 
Xfi^inS 8 * that Qsy,™** «»e income from a job. And I feel 
that b. 1054, goes in the direction not only of being fair and giving 
people the freedoms that everybody else has, but it also solves a lot 
of social and economic problems that I foresee on the horizon in 
this country. 

Thank you, Mr. Chairman. 

Chairman Heinz. The committee follows the "early bird rule" 
?^ Jhe , C hair believes that Senator Burdick was here first al- 
though the Chair himself was not here much before 9:30. So the 
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Chair apologizes if he has made any error, but he thinks that Sena- 
tor Burdick and then Senator Pressler and then Senator Chiles ar- 
rived, in that order. 
Senator Burdick. 

STATEMENT BY SENATOR QUENTIN N. BURDICK 
Senator Burdick. Thank you, Mr. Chairman. 
I am pleased that the Special Committee on Aging is investigat- 
ing age equality for older Americans on the job. 

I have to say the timing for this particular hearing is perfect. In 
fact, I am iust one of more than a million Americans over 70 still 
in the work force. There has been a dramatic decrease in the past 
20 years in the number of workers over the age of 65. The manda- 
tory retirement rule is a big reason for that decline. 

Since all workers not employed by the Federal Government must 
retire at age 70, this rule prohibits older Americans from earning 
their own livelihood and removes dedicated, enthusiastic employees 
from the work force. 

Why should an individual who is productive, efficient, reliable at 
70 be forced to retire overnight? There is no good reason. Older 
workers stay on the job longer than younger workers. They are 
cot effective, productive and knowledgeable. An arbitrary retire- 
ment age is a violation of basic human and civil rights. Discrimina- 
tion should not occur at any age. A person is fit for retirement 
when job duties can no longer be performed, not when that person 
reaches his or her 70th birthday. 



physical, emotional and psychological health; it may shorten life- 
span. A distinct majority of Americans disapprove of a mandatory 
retirement age. 

Eliminating this rule worJd add about 200,000 people to our work 
force. More workers cor a ibute to a stronger gross national prod- 
uct, and more money is contributed to the Social Security Program. 

Our country was built on the right of self-determination, and this 
right must be preserved. The motto of the Age Discrimination in 
Employment Act is: "To promote individuals based on ability, not 
on age. It is a concern of mine that our laws comport with this 
motto. 

I am looking forward to hearing from our panel of witnesses 
today. 

Thank you, Mr. Chairman. 

Chairman Heinz. Senator Burdick, thank you very much. 
Senator Pressler. 

STATEMENT BY SENATOR LARRY PRESSLER 

Senator Pressler. Thank you, Mr. Chairman. 

I think this is a very appropriate hearing on the Age Discrimina- 
tion in Employment Act, and I want to thank the committee staff 
for the fine background report they have prepared on mandatory 
retirement issues. 

The so-called "graying of America" has already begun. However, 
the critical years when the "baby boomers" begin retirement still 
lie ahead of us. 



Medical evidence 




mandatory retirement can damage 
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With the i current low birth rates, the number of younger employ- 
TfiTr • no . t enou 8 h , for our work force, very frankly. Therefore, 
1 think it is very tunely that we are examining the current status 
ot mandatory retirement practices. 

I also believe that amending the Age Discrimination in Employ- 
ment Act may help to ease this transition to a more mature work 
force and prohibit discrimination. 

In my State of South Dakota, over 13.5 percent of our population 
are senior citizens. Many of these individuals want to continue to 
work well after they reach mandatory retirement age. It is my 
view that if they choose to do so, and if they are performing well, 
they should have that option. 

I might also say that South Dakotans live longer than most of 
the rest of the Nation, particularly South Dakota women. I do not 
know why that is, but maybe the chairman can explain it 

In closing, I would like to say that age discrimination is certainly 
something that we want to wipe out in America. However, it is im- 
portant that we take a more indepth look at what is developing on 
mandatory retirement issues, because there are important areu- 
ments to be heard on both sides. B 

Also, Mr. Chairman, due to the fact that all four of my commit- 
tees are meeting this morning, at this hour, and I have a markup 
on product liability, I would ask that I be allowed to submit ques- 
tion to our witnesses for the record, if I believe it to be necessary. 
Chairman Heinz. Without objection, so ordered. 
Senator Pressler, I would only make one observation, and that is 
n u * *"* .PoP^apt? that you have in the State of South 
uakota, there is no doubt in my mind that you will be in the 
berate as long as you want, and perhaps as you approach your 
™° re J? at " e yfara. you will be able to give us firsthand the rea- 
sons why South Dakotans are outliving all the rest of us. Some of 
us may be in retirement by then— and it will be mandatory. 

Senator Presslkr. I may take early retirement. I am talking 
about people who choose to continue to work. 
,,^ to Tk r T ^aDiCK. There is a Utile question about that. After ail, 
there is North Dakota too, you know. 

Senator Pressler. North Dakotans live quite a while, too. 
™rl h j" rman Heinz. I sense quite a debate in the offing, so I am 
going to recognize Senator Chiles. 

STATEMENT BY SENATOR LAWTON CHILES 
Senator Omas. It might well be that what is happening in the 
Dakotes is what happens in my State, Mr. Chairman, thit those 
people that are living longer m the North are moving South. That 
gives the South an advantage. 

•J?!L C £? irm,m ' l J° not you could have a more timely sub- 
ject for the Aging Committee to be working on than looking at this 
bul that would remove these age diswimination barriers. 

I can remember well when this committee first began to look at 
thw subject, or maybe we had looked before that, but in the seven- 
ties. At that time, our focus was based more on the fact that it was 
unfair to these older workers, that we ought to be doing something 
tor them, and that we ought to be allowing them to stay inthe 
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work force if they were able and wanted to do so. At that time, 
there was a great deal of resistance. 

But it was interesting that in the hearings that we held there 
were some very interesting studies that sort of dismissed the myths 
that were out there. Myths indicating that older workers could not 
learn new skills; that older workers were more prone to be sick or 
absent from their work, and that older workers aid not produce the 
quality of work of younger workers. 

All of those myths were blown away by numerous employee wit- 
nesses who came in to testify. In many, many areas of work that 
older workers could and were trained and retrained for, they had a 
higher rate of productivity. Many times, they were allowed flexible 
work schedules. We found their productivity tended to be higher 
because of the experience they had, and their desire to keep those 
joto. 

So we blew those myths away, but still, you were doing this for 
the worker not the employer. That is now changing. 

We are now considering this subject for the good of this country. 
We have to make this change. Not just for the older worker; we 
have to make this change for the country. The demographics are so 
clear. If you look at the number of 9- and 10- and 11-year-olds that 
are out there, and we know that those are the people who are 
going to be 19 and 20 and 21 and entering the work force in 10 
years— and the numbers are simply not there. 

As we go into this next century, we have to make a change. The 
administration needs to know that. Everyone else needs to know 
that. And certainly, this committee can help in bringing light on 
that subject 

This country normally responds only when there is an emergen- 
cy. That is just something that is part of what happens, I guess, in 
a democracy. We tend to respond pretty well when there is an 
emergency, when we had an energy crisis, we began to respond in 
conserving energy and finding additional sources of energy and 
trying to take all kinds of steps to solve the problem. We did not 
take those steps until the crisis came upon us, and we are now dis- 
mantling them piece by piece, I hate to say, because it now appears 
that we do not have a crisis. 

We are going into a crisis period now, we have to do something 
about allowing our graying work force to stay with us, determining 
how we are going to train and retrain them, determining how we 
are going to set up flexible work schedules or other things that ac- 
commodate being able to use that work force. And we should be 
doing it a little bit ahead of the curve; we would be so much better 
off to do so. 

Mr. Chairman, I very seldom question your judgment on any- 
thing, but I would think that if you were bringing in an outside 
witness to speak on this subject, you would want to bring in some- 
one who perhaps was an older person himself, perhaps by virtue of 
his age, would be able to speak to this committee on wis issue. 

Instead, I see that you have brought in someone who I am de- 
lighted to see come from my State, but who is not recognized at all 
because of his age; he is recognized because of his energy, recog- 
nized because of his determination, recognized because of his wit 
and his skill— but not his age. 
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Sol do not want to fault you for that, because I think he will be 
a good witness for us, in spite of the fact that he is a little bit new 
on tne block. 

But we are delighted to have him here today. 
[The prepared statement of Senator Chiles follows:] 

•JG^ ^ w%;: 9 udl 7 nan - ItWpk that is important that the committee has 
choeenj toxoid this hearing on the issue of age discrimination. The fas^growing 
s^ment of my State's population is, hands down, the 60 plus group. Som?»Spktr? 

«££ "t LY^u -L** ** M a wr Florida. Ltl haSenYsS 

wLjfkl^T, competent investigation would show that to the extent 
there have been problems, those problems have been caused by the wav our S 
h^Aosen to deal with a "greying workforce" not bythT^yX ZStt 

All of us can cite examples, back in our States, of programs, both in the oublic 
and private sectors, that reflect the coming changes in the w^kforce So far P tk« 

^^^^^^^ ™* ^ " 0t ^ ^™ 

worR w^d^-fdSl^lta ° f ?T P ener ^ * «* countTandTvenh, 1 ^ 
^,,1*5 $ ™ * 2 881 realistically with conservation and the best use of our natural 
37i2ri3&J£ 8U S p J y ran J 8h °^ we^came up with more energy efficient 
^holeliTtJ 8115 demand8 - ^ dotage produced massi vTchanges m 

with";^^ 8 ^'^ V* 1 belie ^ e ' 81)0111 1? go through that same kind of experience 
with another natural resource", our workforce. You don't have to be temblv ner- 
ceptive to figure it out! If you look at the census data from 1980? it if TdearttSt mrt 
as we experience a great shortage of oil in the 1970's, to a« mma to^ex^K 
great shortage of young workerslate in this decade expenence 8 

the^LhteeT nfn^n^L" 16 5^ Y^ 6 ' ten - eleven year olds who will be 
™t hS!? 6 ' wJ T eteen, twenty, and twenty-one year olds in the 1990 census are just 
whn»?£"J!L haVf l heen at a negative replacement ratio for some yearTnow and 
sttv^nHSl^ 8011,6 chan S e Hs* Place in that are! cha^wmcome 
S V e » "fti^te 8 . 886 ^^^^ "!»PPly °f yoang worW The hand- 
tLk itimd JU8t ^aoe' if we are going to do a better job of reading it 

Ri^Tnlf SSSS 8 " We i are i5 a ? d , of eon'Paring our country's capability to that of the 
whifTL^t ^T ^u 81 ^ t ^ ke "ope lessons from them in this crucial area. For 
wK thta developed "State of the art" methodTTofdeauS 

T-T.JS 8 PJoaJaP' ^ have certainly done a better job than we have That wasnot 

^^e outTS W« r e T^ nC H m l Mortage of y^u^worklra When 
J^fa™e "J 11 of World War II, they had lost a tremendous percentage of their 
SLF3*fe«k£ they did something we still haven't achieved, they d3opedthe 
S !t1^1 j use of manpower". Simply put, that means matchin/up the 
C^T™' P^S 81 fapabmties of tne worker to different arauahle job* 
nevtrfeced un to ftSl^l'iiBSL*^ 1 f¥ l * r ° fy0un « capable workerHe hX 
Stt^Sf' /we are smart, we wiU now get on with 

«e^SL wSw 0 . . >n a manner that wiU produce the maximum results in terms 
ConZ£ ISSUTiSP^ l^v* 811 ? leadership from the amSrationf toe 
d^T'r^^'^i^fh^, lab0T - If™ *? move » that direction The 

«*S? m ^i I % ,z - C^es, that could not serve as a more 

t ™V . »*n>4wctioii to our first witness. I cannot resist noting that 
I had the pleasure, the luxury, and the privilege, of senongm the 
J&SSJ&J^ PeDPer He and I served toother OTthe K 
ginning of the House Select Committee on Aging-which I think I 

i^f t T P ^ t ^S rh00d {o I ha ^« established; C.W. 
Bill Young and I offered the amendment in 1974 that created 
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that, and Congressman and Senator Pepper— because he has been 
both— and I served on the Health and Long-Term Care Subcommit- 
tee. He chaired that committee; I was his ranking minority 
member. And he has become a household word, and I have gone on 
to the Senate, where they said in my departing the House and 
going to the Senate improved the intelligence of both bodies. 

It is a delight to welcome my good friend and your constituent, 
and the most knowledgeable man I know in this entire area, Con- 
gressman Claude Pepper. 



STATEMENT OF THE HONORABLE CLAUDE PEPPER, MEMBER OF 
CONGRESS, STATE OF FLORIDA 

Mr. Pepper. Thank you very much, Mr. Chairman and members 
of the committee, especially for your very kind words of introduc- 
tion and comment. I'm pleased to see my distinguished colleague 
Mr. Chiles, with whom I have enjoyed a warm friendship for a long 
time and whose leadership in this cause is very meaningful to us in 
Florida As you know, you and Senator Grassley and! served on 
the Select Committee on Aging together in the House, and Senator 
Burdick has been a dear mend and coworker of mine in this area 
for a long time. Also, Senator Pressler has come into large promi- 
nence in this field himself. 

I am particularly grateful to you for the privilege of being here, 
and I want to commend this committee for having this hearing. I 
think we are on the verge of moving legislation into the stage of 
enactment in this area. 

In the House, my bill, H.R. 4164, which is the counterpart of 
your bill, last evening was the subject of consideration by the sub- 
committee headed by Representative Martinez of California. He 
has discharged his subcommittee for the consideration of that bill, 
and it now goes to the full committee. And the full committee, or 
at least its chairman, Representative Hawkins of California, has 
promised me that he intends to report the bill out next week. So 
we hope if you do not act sooner, we can send you a comparable 
bill over here from the House next week. 

Our bill likeyours relates only to the removal of the cap. And I 
am glad, Mr. Chairman, that you and your colleagues have put it 
in the category of civil rights— the right of people to keep on work- 
ing, earning a living and contributing to their country, and contrib- 
uting to their own support as an alternative to the necessity of 
some kind of public support. I am glad you have put it into the cat- 
egory of an important civil right. 

We already nave on the statute books, of course, as you know, 
legislation forbidding discrimination with respect to employment 
on account of sex or race. You do not complain because you say 
that just because a woman is a woman, she is entitled to work, 
which might be in the occupancy of a job that somebody else might 
like to have. You give the woman and you give the racial minority 
the right to work, because it is an essential part of one's life and it 
makes a significant contribution to the country. 



Claude. 
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■ima m^ ant again, I want him to atay narrowfar on tho truth. Ha a 



t^JS?^ «*««togthat tow- Soma of ughadtofo 
^'J^>."pgy *~ T changa^h. l£ 



Ithj nhhaw bafa^TSaa cnaritahla than. 
Mr. Pm. I thank tha f 
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You know, in addition to what I have said, I am finding a new 
dynamism on the part of older people. May I tell you of two or 
three experiences I had not long ago. 

One evening I was in New York, participating in an Internation- 
al Conference on Aging, and our host in New York gave us a lovely 
dinner. It was my privilege to sit by one of the prominent bankers 
of New York at the dinner. We had a very pleasant conversation. A 
couple of weeks after that I had a telephone call from this gentle- 
man. He said he would like to come down and see me. I just 
thought he wanted to ask me to do something maybe, and I said, 
"Certainly, come along." 

I met him, and I said. "Mr. So-and-So, I am glad to see you. Is 
there anything I can do for you?" 

He said, "You will be surprised and maybe shocked at why I am 
here." 

"Well," I said, "I will be glad to hear you." 

He said, "You know, I am retiring from my bank very soon. I 
came to ask you what you thought I should do with the rest of my 
life." 

Now, that was a man who had achieved what we would call emi- 
nent success. But he felt that he had yet a lot to do to make his life 
complete. 

Shortly after that, I was with a couple down in Miami, and I 
thought this man was a young man, even much younger than he 
appeared to be. And I told him this story that I have just recited. 

He turned to me and said, "You know, that is just about my 
case, too. I just retired as vice president at Chrysler Motor Co. 
That was another man who had achieved what we would call emi- 
nent success, and he was not satisfied. He wanted to do a lot more, 
while the Lord had given him the strength in life to do it. 

I was at a reception here in Washington not long ago, and I got 
to talking to a man. He said. "I have five factories in Virginia. I 
wish I had time to tell you about my aging program, my program 
for the employment of the elderly." 

Well, somebody interrupted, and I did not get to hear the rest of 
the story. 

A few days ago a friend of mine with whom I play golf occasion- 
ally, who heads a big plant down in Texas, came by to see me, and 
he said, "You know, I know vou are interested in the subject of the 
elderly. I want to tell you what I am doing. In the first place, I am 
going to send you some literature to show you the number of my 
older people who are staying with me, right on up as long as they 
want to." 

And then he said, "I am fixing to build another factory, and I am 
not going to employ anybody but the elderly. They will work 4 
hours a day, have good vacation periods and opportunities and the 
like." 

So, I find more and more economic leaders of our country recog- 
nizing the right of people to keep on working and to keep on 
making a contribution. 

As you have already said, and we know, when I was born in 
1900, only 5 percent of the people were over 65 years of age. Now, 
11 percent; and in less than 60 years, we know there will be almost 
20 percent 
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^1™**% i a A P ^ 1 lu not A lon 5 880 by Harrifl » and he reported 
that 9 out of 10 of the American people said there ought not to be 
mandatory retirement on account of age. 

And then, John Kenneth Oalbraith of Harvard wrote a magnifi- 
cent article in 1985. 1 received about 1,000 letters commending that 
article against mandatory retirement by Dr. Galbraith, a great 
economist. 1 

So I think that the time has come for us now to declare the na- 
tional policy that we are putting age in the same category as sex 
2?* r«^UTelevant m ^Pect to getting or keeping a job. I think 
that will send a message to the world that will indicate that we are 
constantly implementing and perfecting our democracy, expanding 
the enjoyment of civil and human rights for our people, a eood ex- 
ample for the rest of the world. 

Thank you very much, Mr. Chairman. 

Oiairman Heinz. Chairman Pepper, thank you very much. We 
au know the leadership that you have given, not just to the House, 
Eiee y of Us * 88 1 mentioned earlier, trained at your 

I have just one or two questions for you. I would be hardput to 
aisagree with a thing that you said. But one issue that will be 
raised, I am sure, by some of the people who do not favor the exact 
kind of legislation you and I have introduced, is whether or not age 
dSns matl0n m employment fa 811 increasing problem for senior 

A lot of people say we have made a lot of progress against dis- 
crimination; people are less discriminated against today than they 
were 20 or 40 years ago. That is probably true, but there is stifi 
plenty of racism and still too much (liscrimination based on ethnic- 
ity, and there is still, I would say, the legal appendixes, like the 
laws on the books, that we are trying to eliminate. 
easier?™ 18 ° f 8eni ° r citizens ' ere they finding it worse, or is it 

Mr. Pepper. Senator, I think you have put your hand on a sensi- 
tive subject. We have had before our committee numerous wit- 
nesses who have told about instances where there has been dis- 
crimination on account of age— mandatory retirement without jus- 
tifiable reason to do so. J 

The elderly people especially, now that there are more of them 
who want to be more active than they were in the past, they do not 
want to run into this impediment of mandatory retirement, which 
S2L fkf^uf /° U know « ty.dever employers in a way to deny 
them the right to make a living. And in connection with that, I 

iw D I e J^° U .-. °J? en T we «nM , we11 Provide maybe by statute, 
that every mstatution of educational character which receives.Fed- 
u e/n, 8h ould allow elderly people without cost to them to go to 
school there, to take courses, either increasing their skills or giving 
them another skill that would enable them to turn to another ac- 
tivity. Naturally, if somebody just turned a bolt for 20 years or 40 
years, they might not want to keep on doing that. But they could 
well learn to turn something else maybe. And we should offer them 

'See appendix, p. 126. 
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the opportunity to develop a skill that they possess so they can do 
a little better, or turn to a new vocation, because they nave ac- 
quired a new skill. 

But you are right; it is a great impediment to the elderly if we do 
not clarify the national pokey that you cannot discriminate on the 
irrelevant basis of age in respect to the vital opportunity for elder- 
ly people to make a living. 

Chairman Heinz. Claude, thank you. 

Senator Burdick, do you have any questions for Mr. Pepper? 

Senator Burdick. Mr. Chairman, I would like to tell my old 
friend how glad I am to see him here today. You are exhibit No. 1 
to the case. You have proved your ability, and you have asserted 
that right for everybody. 

Where would we be today if our jurists had to retire at age 70? 

Where would Britain be in the Battle of Britain without Winston 
Churchill? 

We need the Winston Churchills, we need the Claude Peppers. 
We need their brains, we need their input. 

I want to thank you very much for your testimony here today. 

Mr. Pepper. May I just say thank you, Senator, you are so right. 

May I just say one other word? We have had advances, requests, 
on the part of Members of the House that they be permitted to 
offer amendments to our bill. And we have persuaded the chair- 
man of the subcommittee to discharge his subcommittee so that 
there will be no amendments. And the chairman of the House Edu- 
cation and Labor Committee has said he will not bring the bill out 
if it is subjected to amendment. 

So, we are proposing a clean bill. We will deal with the subject of 
exemptions later. There are subjects that should be considered in 
the field of exemptions, but some of them more, some of them less. 
But we are hoping that we can keep it a clean bill, and we will just 
declare it a national policy that you cannot discriminate on ac- 
count of age against somebody who is vital of mind and body and 
capable of rendering continuing great services to the country. 

Chairman Heinz. Congressman Pepper, Chairman Pepper, Sena- 
tor Pepper, Judge Pepper— all of them apply to you— we are deeply 
grateful to you for your leadership on this and so many issues. 

Thank you very much. 

Mr. Pepper. Senator, I want to compliment you on all that you 
have done. It is a privilege to work with you. 
Thank you. 

Chairman Heinz. Thank you. 

[The prepared statement of Representative Pepper follows:] 
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THIS ttNTURY. FACT °* IS ,NV0LVED - THERE HAVE BEEN MAJOR DEMOGRAPHIC CHANGES 

^ 0NL Y 5 PERCENT OF POPULATION WAS OVER 65. NOW 1 1 PERCENT ARE IN that 

wftx^R^iW^^' ALMOST 20 P&CEmVthE 'aSS^^iS^ 

~~ ^SSSSI'S! 0 -^ FASTEST GROWING SEGMENT OF THE POPULATION IN thk 

COUNTRY IS THE GROUP 85 AND OVER, OF WHICH I, AMA MEMBER today ft k ^THYwr^ 
SEE PEOPLE FUNCTIONING WELL IN THEIR NINETIES? W« [HOUSE AnSr rnJlfmc^?^? 
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THE OLDEST^ WY T ««?/^7^ A nE?!^. R AH-ROAD LOCOMOTIVE FIREMAN, 11^ WAS 
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ALL EVIDENCE SHOWS THAT AMERICANS ARE LIVING Tn «A ripf ni n Arc « adc «, 
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THERE IS STRONG SUPPORT FOR ELIMINATING MANDATORY RETIREMENT IN THE PlBLIC 
DOMAIN OF OPINION. A HARRIS POLL CONDUCTED IN 1*81 REVEALED THAT 9 OUT OF 10 
AMERICANS OPPOSED MANDATORY RETIREMENT ON ACCOUNT OF AGE* 

IN I98S. THE DISTINGUISHED ECONOMIST, JOHN KENNETH GALBRAITH, WROTE AN 
ARTICLE ON MANDATORY RETIREMENT IN PARADE MAGAZINE. OUR SUBCOMMITTEE GOT 
SOME 1,000 LETTERS IN RESPONSE TO THAT ARTICLE, MOST OF THEM SUPPORTING THE 
CONCEPT AIRED THERE, THAT MANDATORY RETIREMENT ON ACCOUNT OF AGE SHOULD BE 
ABOLISHED. 

EVERY NOW AND THEN, PEOPLE WILL ARGUE THAT BY ABOLISHING MANDATORY 
RETIREMENT, WE WILL BAR THE BENEFIT OF PROMOTION TO YOUNGER WORKERS. I ASKED 
MY STA T TO INVESTIGATE THAT CHARGE. I AM TOLD THAT COMPETENTLY UNDERTAKEN 
STUDIES SHOW THAT, EVEN AT THE HIGHEST LEVEL, THE DELAY WOULD NOT BE BEYOND 
HALF A YEAR TO YOUNGER WORKERS, IF YOU ALLOW THE OLDER WORKERS TO REMAIN 
EMPLOYED. AND, AMONG LOWER-LEVEL WORKERS, THE DELAY WOULD NOT BE OVER S TO 10 
WEEKS. 

I MENTIONED THE MANY LETTERS RECEIVED IN RESPONSE TO JOHN KENNETH 
GALBRAITKfS FINE ARTICLE. I WOULD LIKE TO SHARE SOME STATEMENTS FROM THOSE 
LETTERS! 

- A CALIFORNIA RESIDENT WROTE, 1 MYSELF AM 88 YEARS OLD AND AM STILL 
WORKING 2 DAYS A WEEK AT MY TRADE AS SHOE SALESMAN, WHICH I STARTED SS 
YEARS AGO AND STILL LIKE IT. THERE SHOULD BE NO AGE LIMIT IN THIS MATTER. 
DO SOMETHING ABOUT IT, CLAUDE." 

- IN ANOTHER LETTER, A 64 -YEAR-OLD WISCONSIN MAN FACING FORCED RETIREMENT 
WROTE, "I HAVE NO QUARREL WITH THOSE WHO WISH TO RETIRE AT <S, OR EVEN 
EARLIER IF THEY SO DESIRE. HOWEVER, I STRONGLY FEEL THOSE LIKE MYSELF 
SHOULD HAVE NOT ONLY THE Lib GAL OPPORTUNITY, BUT ALSO SOME INCENTIVE TO 
CONTINUE ACTIVE EMPLOYMENT AS LONG AS WE DESIRE." 

- ANOTHER ELDERLY WOMAN WROTE, "OUR MIND AND BODY WORK TOGETHER IN 
MIRACULOUS WAYS AND IF WE CUT OFF THE ACTIVITIES OF ONE, WE CURTAIL THE 
OTHER." 

- AND ONE RESPONDENT WROTE SIMPLY, "WHEN A MAN RETIRES, HE EXPIRES." 

YOU WOULD THINK THAT, IN THIS GREAT COUNTRY WHICH PRIDES ITSELF ON FREEDOM, 
THERE NEVER WOULD HAVE BEEN SUCH A DOCTRINE, AT LEAST ADMITTED WITHIN THE 
BOUNDS OF LEGALITY, TO TELL PEOPLE THAT BECAUSE THEY HAVE REAOHED AN 
ARBITRARY AGE, BECAUSE THE LORD HAS BEEN GOOD TO THEM AND THEY HAVE REACHED 
A CREDITABLE OLD AGE, THEY HAVE TO QUIT WORK. 

THIS IS A VERY SERIOUS MATTER. I BELIEVE THAT THERE ! IS i GOING TC > BE A 
RENAISSANCE OF SORTS AMONG THE RETIRED PEOPLE OF THIS COUNTRY, WHO WANT TO 
CONTINUE CONTRIBUTING TO SOCIETY. THEY DONT WANT TO BE CAST OFF AND DENIED THE 
OPPORTUNITY TO KEEP MAKING SUCH CONTRIBUTIONS AS THEY WANT. 

WOULD WE TAKE AWAY A JOB FROM A QUALIFIED BLACK PERSON SO WE COULD GIVE IT 
TO A WHITE PERSON? NO — IT IS ILLEGAL AND IT IS MORALLY WRONG. WOULD WE TAKE 
AWAY A JOB FROM A QUALIFIED WOMAN SO WE COULD GIVE IT TO A MAN? NO-- IT IS 
ILLEGAL AND IT IS MORALLY WRONG. SO HOW IS IT POSSIBLE THAT WE ARE STILL DENYING 
EMPLOYMENT OPPORTUNITIES TO OLDER AMERICANS ONLY BECAUSE THEY REACH THE AGE 
OF 70? IT IS IMPERATIVE THAT WE PUT A STOP TO THIS. ATTAINING THE AGE OF 70 SHOULD 
BE CAUSE FOR CELEBRATION, NOT THE TIME FOR A PAT ON THE BACK AND A GOLD WATCH, 
AND A REQUEST TO STEP ASIDE. 

WE ARE DEADLY SERIOUS ABOUT THIS COMPELLING NEED. THE HONORABLE f^lRMAN 
OF THE HOUSE COMMITTEE ON EDUCATION AND LABOR, MY GOOD FRIEND, GUS HAWKINS, IS 
COMMITTED TO BRINGING THIS ISSUE AND MY BILL BEFORE THAT COMMITTEE. OUR BILL HAS 
THE COSPONSORSHIP OF ALMOST EVERY INFLUENTIAL MEMBER OF CONGRESS IN THE AGING 
AND LABOR FIELDS. WE HAVE EVERY REASON TO BELIEVE THAT THE BILL WILL RECEIVE 
FAVORABLE REVIEW FROM THE EDUCATION AND LABOR COMMITTEE. 

I COMMEND THE SENATE AGING •OMMITTEE FOR HOLDING THIS IMPORTANT HEARING 
AND I LOOK FORWARD TO WORKING TOGETHER TOWARD TO HELP AMERICA'S OLDER 
WORKERS. AGEISM IS AS ODIOUS AS RACISM AND SEXISM. AGE DISCRIMINATION MUST BE 
ABOLISHED, AND MANDATORY RETIREMENT ELIMINATED. THANK YOU VERY MUCH. 

##### 
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fh» itm iwm Itttt hM « ■MMjtm ratlfwwul Mtitr tor *£ttm — ■- 



r 



22 




NOTAIUtJtanWNb 



mnnmi (HNfttfiim, N>m «* Mtw lw «* immm ****** 



i p w i p wlww i , M Ntlw mmma *m 



»jj>« hww tlwt«, - mmtt m» M mmm thm limm— ****** 



BEST COPY AVAILABLE 



l»>MbLHl» wOHWNtANCCIkOftY MAHUATOflY MTVUMlNT 

.,.,1, M ll.il ^ M«l -4 M. M wyraafl, larWMM, -II (mm itmZZ lwm 

I . I*. ImI, II. HMrfAjMtjr i a Mi«m«i| uwt, Mik*h IMM that 1Mb Ihm mHwi 

* 1**1 L*« Dam"*** tltltoitea MMk a* MtkMM 



fc^u^Mr t.!nw«m nUklw «a M»|«w.imI wt n« wMm ,) a^wtorariaMtoM 

» liwt ^fMM ^ „Myi» ||, lhl (AMI artwrnyoaa) nod « imjMimm 
' • « M -v«. mi to i« |* MM * M m lli>« (UK) M mm nUnin) 

A I**. M*r »l UJ w«t«wto. by |l* C«*4mm*j Hoard, a* Mwmlt Md 
" ;«*•**»' *l**U*to«, MnHrtMJ Ua. imbr*. Amm«m| la lha rmdti aJ 

w "" »*J»atotot r i«ikwMM I km uw taatbotad mttotly M mom Im* 

' "l*"**** w * l"«wM» ■"•mj in* h*«ni liriw (itrna with 11,000 « mm 



If- urn***. Bv«J i«wt| i m m M iui mawfllrtw « wup w li «*»Md 
— • »"«*«■«, lallratwani M «m N, Url imi ,u tNtM.it «l mm fMMndonU MmM 

11-1 It*.. a Ma aa<aMlhMI h» Ih* iMtkr. llw MM#|WM Ml MM, lAH »W0 

». t«u-M III MMwVif«w ib lw In • ir»i i«w aibtorwtod MniMMr mlrwiMnt 
.m.i.i., wJ U) HM^w, MtimMwi «» »i aft f« iIwm Mahmml mmtttm wMi 
.uiu. k.--» ^Ui S**MM ••Wit. (In. 1971 lK, ta H» Am 

iMKtM.^lM. «. Itt^ptaM A*1 |MN*I Mwtfahlhrty lali'MMM « am M h» ttit 
l>.»»r»l«i^l r , ||« lw Mt t9Wh4 l>«ll M« M«l »M<wl| r «| CWMTMlM 

- M mMiy (Mfiy f a »tt«wM f 11m «wUm In tafetr>f«r 



g N ■) m^i, ttyaj'tfiM Mwtt im»*Imm| Mfl»M«*lr Ia ranwt Mm 
liHt.><Hi^*. *i*»allM 4 *^wik aj«« rx^.|.tf.i»i < t« (f fcln twcKMVIklMljwv 

lf« r»»» «»• mI « hmMmMf ulHMwtl frfkr iNKiltlUita* InkMncito m MfH« 
»L IU LU*» U^miMl iMMrf MMI MtMl «ril«i M 
, »• iMMM frfwnw i« t»i«f« w> um^ d i um M. tiMnrwi m «m O f« 

II^M ..II. a MAU, l«|. r Mll> MM. flM, tU K«MMC« •! SMMlMnHftflNflt 
>."• l -»Mt « Mvl»d M *U« «MMh» Mall ll«r llWlM HWtM Mtll —lIlHwMi 

•vI-nMw» m l» mii, rtiiiMiwHi tai^r I««m mwiMry 

'» «-*' Hum «« dmi l*«lv k. In*, tath ww—tlMy rtlWiW#H «hJ 



i »l ll« >•■**.! i» |UI UtyM tiUM «« rmi Uttly K. law* ntlh » 
l » Mm .v.iMw.^tt^inlwitffcvawir uiiitMwnl miAmmimjMI 

• ;«Uh.vl> In vlfci Mtat -< mwIhJI ( i Mt MlMtHr itlUad kmi IbwjwM 
... V »...-. J S HMt l-Jfh - MWlyl »«m nt4»l M Mill* MVfy, 

Hoi i%, u 1.4. -v»<.S. ^ uwnpfa, /u i««(mi| wl nil i w« ! hmJ SmmII* wmflataflM 
^ ,y#1 " ¥,J U^"^^!^ IMl lwwlil«lMl«(««w«S. AwHllw^(y,rt» 
. .4^ i^liwiii .i«lr u> HM^ r t»MiMw«.t I— >J wlr « P««m •) •**» 

• .4 «»• bwl i w WMkM I WN» h*l I rim J *l Im «V> 

MUMICAllllUAftAIMMM MAI IM lUt Y Hf TIKtMRNT 
*-.^.»>«j »• - IMI IMIW vJi, >riy ^.i mi iu Auwf lent «r>«1 Mm! fwkw> 

«. (4- M, ,J W I. III. faputoM 4l MM II |«/|J« Iw CWliMH) MlUM ajVj It tlHI 

ki Ir Iv J. i a >k*J A U Ih. HINrilMta by II* SwctNMltlM f««Mj« Nw) 

»»..! I..*..) w^umwI iM^tlwt, t*\»«tm* f«MMNw tliihM ll to Mi MM Mfy M«W« 

i«^l*. A.m« w«h Ml wN Mum mm wfwilf (Adjr I- HCh <«K>MlwMHry MWklM. 

m. I .Uwir 10, IMS, MwwtwJ MM .w«l Ami, K„.wlh CdMNi lOmil Nm 
tM -* '♦-•tojMir laltfMMHll m wiwiku anliilMi, "Wlawi Wart |#W Waft.' hi Parwa. 
o^^iaw. I*.IJ» m. UaawwlNimtiMt aavatat MNuarliM mMb 

III llwia i* mh liiad IMl ah iu Hunfcal «| wiwIuyaMa mm «al mm Im *• 



Mr. CMM MWl M» ImmVmI Ml Mtmm* kktU al wmIu • (m | wrtfc," m lha W |«*W 
g^lf .^'^^•'^ ii 1l»l bIimJ al Mflvltf 



.IMM*. Mmn, KMVItMl 
aUltt, CcWlh nMaa, wt rt|Ml 
WlUlk aclwnltolt, «tha# acMKfa, 
- ukkkm f(«||« «M MDtlabaM, 



2-^-^I.m y mmimV I««m>.. •ImJKTJ^ it mm^I^ 
JS^I^' c£XJIaT?a!l *" • '• l, ' , -' r •* lr °^ ****** to 



."CMMwiirtMiii 

» NMW im Cdbiulll/a wlkla, CtaML _ _ 
l iA l l Hlll l IlM an HaMlli Mat Lw^Taim Cwa, lha mow* ul 

" ^ "I 1 ^ »»lf 1^0 hiii«» I ram Ml M lha Mu>try 
y lailaft Iimi ptmnt 



CIbmni PauM, CMinwi «l ttm 
which ww HlhM «l IM 



-T> ~ r***l * yH ' ,h * "••"F K'Nii I raff 
Ml « aMilnm M tNMMicu willi raliraniam, and imm 
M mm wilfMMiH m*i "*» »iwi air wmiImI l« ahar* I hair * 

..,. ._!^_* w * tw<w ' H ll -I •'-»• UrMTMl II* •llmlMltan «" rMJMjMM 

~ ^!ffif • 1***^ ,M . u ,Ul - ,d Iwmum al wmi, but I ha I «Kh ImJIvMmI 

wM N» lha iiwiiM M.I »JwUm- mvmiiim tiWd M mIowmI to MriklMtoln 



nm totnt lo • CMMMwaM I II** Hi i«M» mt tmy muni Ma 

0m gaMlanui wwHaJ UaajfaaMNM P^umt M Iumw, *Tha mm mav ha m 
iMrMMIm Fitan I (Mr i^Imhi mm Ufc) rW wMarrC* 



V.V iImuM iw« ikinl |h* m» 



« hmi lailrwwa to MMawry m 



" 1*1 Iimw m ail falliMMil wua. Mom al rht «Mar 

mmM wwkMM wild umi wrina wrrra wiw wwnit hi wwrfc im m Un a k/ww 
c* «J to Mm,- miilitoWl i CiZmV SoJrTcwMCwaZrT ^ " W « 

' IC^S^'' "J^r J '^'. ,U, ^ , * :k r - > MUWmW., wrMa, -With • haMttw 
•gO HMUattort, Mtout ftourtioi H^m wilt. taciM Mcwrlly aM Madicara 
^ , *-** ,( " ^* «• <>*rl wrfuroM ralUaawnl U pJtl*/,*£Z2 
r^'^lr mmI lit |wm«I aMUlMtibm MaM^TmT witjl mK Ito 

HMllhiml M |My, lw pTMkclMly IMM Ml thaM f«hm M ^m^l 

•W irwrhar ad mrvaif, I «i«. la vaic* awr apkwana in rwawwa to ParMa 
*MwWw i •ltd. an FaU-* r 10, IMS. Ptoaaa aaMwTaM aaTtM alfirwMto. 
•nPral. CMhtaliMi rMnrrMahilUm. *JZuJ?m£ rm wnnmlhw 

Emr m wMI nmImM by Itw SOroimilllM ahawwd tit ana aaaaaillan m nw 

^^^^mmT - * " h * m " m ,hrt " !£iV5 

f «?^ t il^ ba mUIWwJ by th> and al thto dinniL" lliu.7ll_l tint. 
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••i k <>K^s MM attrtoa •< Amwki m*un« ihai an^vrwi Mw with to tw ttoto 

U^ii «s»*tJ«« .HI h-r. to ^ aMar Mtliwi, kmM that* wNI nto kwwA 
^ » f U IHUfl tht M*l IMMMI tl IM MMM MTMMlityto 

M*to m h M Hp tt atliUt atoar Mtoari. Ihirmki ***** atrtnart to 
j t «m at|MtbM> iram ttotft.iarm «Wi mrMjtmMl to tor*. 

M«*t *u m«» iff^m in Itotog iwto tl IM iksarlaMt, MUU, raUaUUir am) 
Hm**M- IMI uUm Mthtft Mint It a patilMv M Ito tMlMtog atarnttol HlMiratw 

a umw< CwMtttoi ton* tiww in CMllarnii m mJm MftjftoMjml mmmm 
to I HI Mtot tad Ha Ml M mi mMi to pi tot am* ItarmMM *NtoW 
*•"•»•• »*T MMyad 4,000 M toalf tmM ratlraai «aj \mri 
tl«M ihan »% MM to ralwn to mm. All* toilltottoa • tram Mr toa 
»»^*m tt MilUt matt MMMt Mrtar», into tmpotr U mm totolMj toto 
r«*JriA« i • t \t*4 m*j*mt*t w at tovtoia • timllar totor itot^i 

.. Wv*t III, • Nr» Yato4atai MrMratlan, «raw »w> al iiaintoa eamyvtar 
Bragtammtti, atoy to Mm torn WMpt ■ Mm tot MMw rf MM Mm. Ir 
li«M4nf aM* Mi MM (tot flrU llatotof ttou NM tn mm aa* tl ML tot 

WMtoM MM NMk Ito) MMJMM Mill MM tor MBMMMi 

•• J<*n OtWt C*MMy MMMtf* III tMtt vorfctri tuCh • mMW| IMWN toat 

It tatntiii irwm It mmk M40% af tot fMMImt Mto Mw7wd to draw «*• 
(Mr Iton af totir Mriton Mm! I l» tt mtot ua tht «|f aranM to MMry. 

" ■•*•»■»«• Carntantoi tl Manlwrd, Ctmtclkur, «miM In Mm 

toft MM ft) ratlrto amatoyaat, lUikna tht taMj»rary MtiltoM Mtlltolt with 
IM etnwjf. (MttortM on m* atomi httl-llmt ariih m toM to ttotr 
f tllNMMl IwwM lltm Iht MtoMWf 

C4ntHMnM Hwh rwwlf 100 tlMf M*MM It «mM to • dwell tftotldnt 
<«.!« Mwt IMt Mtvtoutlr Nto 6m M«9mM m • wy M#t Mtoltm 



Mtto9Mt4 I 

•••^ HHHfOMmAlt ^ ^ .,™^ w 

itM tot ylMMttoi «4 ttotf «Mktto to ihUr wdtoj 



I* no** rtt« n. IM 24>Mur>« 

■Ito* **»»itn» mm totMtti , 

il« m*»» ptMtot ftttf rtto MMtlt w4 (Mr Iwm iIMJILiM tot 
r»Jkt.lht^kKk Mto ftrtt» 

Allt«^< tt* Mww t««nplM MM to MM Mm to tot ptotom tl tweM 
• n.iti^m, M«m milmtntol to «• Mtot tl ttow tow mmM m m mmm 

wU««J to l)«, lh* . wt MMtol MVMK to MmiHMJ Ml MMMt M Ml «JM to 



**(M"«ll lM«rt rMr Mf M* Mn »M went* It «Mti U M4 
MntoJ Ihtl ttlMVtoMIr MtMM tl M* t Mr IM, It NMft 
Ihi* WMI «M AMI Mtttt • MMptMMtlvt MMMdl MJtlMMj 

ft t«tm«it MMftunltlM ftr ittoar wwhtrt. CMtoa 
••nntotorr tol(n*Mjnl b tot togtotl atot* it bMto II oil) 
liftMi mi Unman to Mlmtottt Ml ttrrltn to tot full 



invllf^Miwn tl ttow «t 
tMtntotion I«<HIm«i> 

tl4 tMPACI Of MANUAtUHV HttWtWtNT UN IrC INOiVIOUAL 

ItaMlMI Wrf kjM, IM IM Ifrttl MvMlMtoQ IfMJ tl lilt MlfMimtnlt, trt 
• ■♦.—tir Hmm IM *iO<n 11 m An* k«> hMIvMmI rKtlMt IM Imhi trtMrttMi fmemi 
'" ,r1 - »-*W.«»» m btfMt rnwrcn, IM wtrtM ptrMn U mi MMjMrtMy mbmmJ to 
.T»Mi f imtunj 14 feu-M diMi^n m Uk m Mm ItUtlrM. MtMtrtry cailrtrntM li 
"* lt««ntMll«n gl tn inJvtoMifi rtto, and fatftMAlt tot Imi itofanly M toat 

»-•», Mai UHMMtt, aufMM, tnd Immm. — " 1 



Am****, mihi mIm» UA Immt4 to uilranwni, iM makfllr *» Ml. MMttollr 
M«IJM*I «• Iwanw. Fat IMm aaapto, mmr **ih «ark MtltilM «IM 
ram t, itllrMwti U *M <m laM at M. | mail n«, u M lift tMftth 

r * ,h -*« *m« wmK «Mit**»rntanl craMM Mrtout tr tol awt, 

1 h«« iMll |M* »lar tataiattortil latitat rhaii rtunoar watotrt, Mftf a 

raitt •j»0* v . totoj ttol art matt laVarlr to «4m i|t kMInf lar ana) W ]M rhan iraaja to 
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. **** AmartoanirkaMat thm* tottiM IMMmM Mm lit* mart I ram MlMir, tMh 
ahr»toal aM mantai, toan toMiMi r , aM ffam uttM »arfc mart toan amplr lato^t. A 
yy MfltrmM tavaral rtari tft HtaNltoM IMt «ark ar>rlMtoa to a mm af 
****** malar M wmL*** jtinq warhan a faaltof af MtftoMM, 

i r rail Immri Mtu IM Unltotf ImIm r*r mmK BmWm tatog a tVaa m 
*?t «mMmmj parMM Mat tauaf M MMrHivlto| to tWf 



MBtMtojMJn MltMM^ 



« wall m to tot US. Iraatwry am) to lattol laturl?lvMJt, It 
L «|5 JtoMMtoM tatow art aaaln laban Iran mail raotl«a4 tf tot 

Tht Iwnamte glfaati at WtllramaMl 

- A maIm *H Iran tram Hauttftj Taaat, wMt, "In mv mm II It atoalvto*? 
" " » " ■ > I mm toat to M/numll tft ». I Mow tttvnmr tMwj tl U 
and mutt mmhm to Tl It mm trajuM mantr lar IM rati af my Ilia 
tMMtM. II «ra«W iMlMt mt •raally If I mwM knaw toat I «tWt mm to 
MTMnaa far Mto aftor lareM rallitmtnf to IH4 tram iMUMMtolty af Tm 

Wfltft I MM Wito' 

- 1 B Wmm Mt) »toh to itilrt tt 45, ar tMW mtHm II thty m 
•Mlr*. HawtMr, I atranglr faal rhaw llkt mintll totuM Mm nal anfy IM total 
apMaiiml*V| tort Mm ttma toMftlrra to Mnltoua Mli«t amato i mMI m mm h 
wtMtlrt.* TM mrttm k a M^rMr-Md mm tram rtotPM, WtoMMto, 

TM gmttlMtl EtlMH af RMIramar.1. 

- Am* trtmMMVtr«MCMaltt, Colllamto, toM al IM pltMMt M MftoM 
fwmrMto 1 ytartaMaM lhavatoaMtotaiM la-wp M i anptotar 
♦totoh I antoy, I MflMt I am maWng a umM caMlNMlton to Mr Mtlfto. I 
darfl MAI la rttlra tl TV 

- An W- y tM . tM waman vM wmkt u a mcM Hcnlarr tor Im Ntw \fm% Clty 
mmm wrltM, H»r. Ctlartito li fltfl - a mtmh toauW Mt iM» aajtotoa at 
*»9 "CM mm Mm tr har gaM haallh. li Mm kM Mt mum to mm 
■wwtthton la ay 



A m rttf.tto mi tram Lamaac. CMIIamto, raltlti „. 

^J" |toMto*i Mm*, ami tot mTim at • mtantogM mcmIm, 1 am aMytw 
aM IrtMrarW toat Mb wftarad nunwoui pMmI Injurtot «mt tM fMt 2S 
Man tort I m*| >tMWt II mtra ytan to «MHI r Im my untorft aaMton aM 
McMMeurlhA Br eantrarl, an MauatotanM tl mlM to an N r aM aM anglMar 
•M «« (MMrf to toMt hit tot IS ytan aat, AMttajr aamMny *M> Mlitoa to 
IM wtop to lM^t rMtrMUalaMtrlMMandM U tilll «ry Mlhraly Mrttoo 
^LSX^J 9 **^* * mm t hit mind aran na* ( much tott at tS, II 



- fMMMt wrlltt, 1 imm Iht oavarnmant m— «w™ ™ 

(IM Catoraith Ml It to). | myMll mi N Mar* *M am) am »H» Mrwtoa I «jm at 
my trtoto m toM Mtoimtn. «told> itorlad 11 rtara aat anf ttlll llht it. Tntrt 
totvM Mm mj> itoilt to thUmttlar.' TMnattnanaTmauaaa tt Car*raumM 
PMM*. T)t Mmtthlng aMvl It, Ctoudtlir 

Elfatnalllrtlw^r, 



- "°*f ,? >lnd m< to^y Mrti toMtnM M mlraewtoui woyi aM " »t auf all tot 
MlMtoi af ant, «• cwrttO tM MMr," Mtoflawlaa a SlfMr^M LauUtoM 

- °!!? "TJ * 1 ? MwtrlMlM a toart phrara mmmJ with maMtofj *WMo a man 
■Miratj m aaMrait" 

- A ]l*yaarMMf Oraaan tmmM MM Iht matlna ilanp af har 
wMla<oM t« rttlra ttaaati. By tM tft tOS, MKaJy,, 
liaatoMM far a tan-yaar lltoMi Im wMMi ahMtotoM aM 

Tha araraMauoHiar aMaraMV ThU mmi, KM tot mi mm eMt aatoa 



I™ 1 !?*!**?* MMtoDlhHIy IMa m wrtMntM lllatf latowra, «auM Mm had 



BR1 CObA VAVin/Bft 



10 



n« impact \jt uncaring tic aoca 



l*lM|lii *• Aft DiMrtmiMfltn In Act (AOIA) wmM mi 

f! *•> no* wmM to • hum mm* 



Of MOT* «■ * NfMW *•» *■ NW W4 



•MM rwult hi I WjIBO mot Untmi h H» tatar I «« W IM 
AhRttt taN (fOJcb wmM tt h Hit O.70 



jS********* n , h pmm wmM hi frimtf ty ttw rihihMhn tl 




1*41 | OTftfMt tM-tOT* «< ^mot „ rf, WMlOTlOTOT«OTOT»«IWfir 



g »»■"■'' —"^ «M »** W« 'I* UM Nf — » mm to .M 
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• rvm't im foSSLn mm 

"H.R.4154 



•MMV«*MM»|I 



fe taMfM> UrilNlkn 



W TD 10CO OF UfUUMTATIYBI 
Mm 

Ik Hffm Mr mm« Ik 

OMMW, lb.lHMI.lk 

mm, Ik Tub, «l Ik 



A BILL 



T» HMti to A* Dtototott* fa 



MMMM1 IMllllll M M> 

■to mm Am, hI w otor 



*♦ II MMM) % to MMM Mrf BmM tl MMMMJl 

to «f to Mm) 1mm ^ iMPto fa Omjmm mmmIM 




k) OomiM Una Otow Mum Flam.- Am* 
Mto <|NU mmm 4 ri to Aft Dtotototoi fa tov 
|hyi Am ri INI 01 0 JA MtdKU. m ito by 
mmm UMjJ tf toTu ImJm Ml Ifato ■ | niMj 

to IM, fa MMMM b? NftMj Mt -TMMfk MM 
fMM k MMMI Ml toMMJ ■ Ml tof«f 1m MmA 

m) ttoMMUi to— w totoMM %) to 



fat Imotu or mraw am Umt.tkm.-Am. 

m* 11 « to Am I I fa Bmjmmmm Am « 

INT 01 0J.0. Ml) fa mmmmV- 

U) ■ MMMJto W If M*MJ M *W MM IMA 
MMMJ 7MM ft Ml\ Ml 

0) li MtoMiM MtU * M*MJ M<MM 
MMMJfMMrfMV. 
MC l> MTBCmn MTI MB AfffMUTMN Off AKMM- 

ItoAMMiiMiBi I ii hfrMMtoldtoi 
to tol mm Mmi m immtj 1, 1MT, mmm to* wfak 

MMM M MT MMjMMj to* li totot M I MMMtoto. 

MMMJi p iMMl 

Wtotok.MtoMJMfM.lIM, 
0)MMOMMMMMMtoJMMJ|l, INI, 

0) My pnvbto toto tnc mmm4 faM ty t 
Wm ■mmmi (m totoi ty mmm CUM) tl to 
Mr Uto liHtoM AM « INI M 0 J.O. 



W tot. MMMM MJ MMiMM tol Mto! M M- 
MTMtoWMMMMMMMM.toMtoMMMtori 



1. IMC, 



KtotflNT.MMtolby ^ 
I to Otto Ammmm Am Ammmmm 

IMA fa MMMM kj Nfftfaf Mt Ml toMMJ fa. 

iMtoMK-ftJtir. 



Of) 



rffcSLf'uJrwiSS!? 00 ?T? t '. 1 •* tht written 
ft^hrt « """or MT Bfefaman bt inducted In tha raooni at 

Pfciwpmd atotemaot of Senator Btagaman follow*] 

Sr '^"■■V ■W MMll MlMMIDlBflBL liamr flAntaw «^aW * ■-- * 
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north tide of Pittsburgh, PA, commonly called the garden spot of 
the world. 

I lost my arm at the age of 6, but frankly, that was 67 years ago, 
and I cannot ever remember having two. 

Last year, I lost my Job on age alone. I went to my bosses. They 
tried to go higher, but they could not get past this law. 

So here I am. And they are saying to me, "Oh, you are getting 
old now. It is about time you retire. The first thing that enters 
your mind, you get a little angry. 

I have been on this job so many years. I am still doing a good job. 
And you go and you ask your bosses. They went to bat for you. 
They want to keep you. But they cannot beat city hall. 

So for about 6 months, I was depressed. The devil would jump up 
once in a while and say, "Why don't you strike back?" 

Well, that is not always too good. 

I am a guest here of Senator Heine and was asked to come to 
Washington to testify of my own personal experiences. Let me ask 
you a question. How old is old? Some people are old at 40 and 60. 
Other people are still productive in their 70's and 80's. So there- 
fore, that proves to you that age is only chronological. 

I had to rely on my Social Security check— no income other than 
that I do not get a pension. So you are waiting for the 3rd of the 
month to get your check. This month, you rob Peter to pay Paul; 
next month, you rob Paul to pay Peter. That is what it is like 
living under Social Security. 

My family doctor tells me anybody that keeps active— and he is 
speaking of anybody— wb > is normally in good health, that person 
is getting the therapy that you need, and it can possibly add 5 
years to your life. And I firmly believe that. 

In 15 States, mandatory retirement for the public sector employ- 
ee is illegal, and at least seven bills have been introduced in Con- 
gress here to do something about this. At present, Senator Heinz is 
working on this bill, and Ifeel it will pass. 

Workers 70 and older are allowed to keep their jobs in some 
cases, as long as they can pass the evaluations that the others have 
to pass. 

Now I am working again. I feel like a first class citizen. I am 
working through the Area Agency on Aging. And my boss is here 
with me today to give me some moral support This is a group of 
people 66 years old or older who meet four times a year, quarterly 
meetings, to discuss their problems. And if you were at one of these 
meetings, you would say, 1# Oh, these people, they are misfits. Who 
wants them? Who can help these people? 0 

Let me tell you something. My boss and immediate superior, 
Doris Beech, can solve that problem very easily. She has a way 
with these people, makes them feel good and keeps them happy. I 
really do not know how she is able to do this. 

Now, I do not make a lot of money on this job. Probably a lot of 
them would turn their noses up at this job. But I am on Social Se- 
curity, and I get $669 a month, and on this little job, I only clear 
$260. But without this job, I would not be able to drive a car, pay 
Blue Cross/Blue Shield, or meet any of my bills. With this job, I 
am able to pay these bills. 
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The secret of a full life to me is to be needed, wanted, respected, 
and in some cases, to be loved. Without these ingredienCyou 
"fjyjjfve nothing in life to live for. It is like slowriidde. That is 

feeL K isslo^uteide 6 ' bUt h ° W y0U ve * etate how you 

There are more than 1 million workers, as I understand, in this 
2!S„ wh ° a " sta J 1 m our work force, and many of them are fi- 
~} t° retire, but keep on working for the fulfillment 

-Si? SE 68 them ' 1x1 my case ' 1 work out of necessity. I have been 
asked, How Iom are you going to wrrk?" I do not know. I will 
eave that in Gofo hands. But I will work as long as I can, because 
thw job mentally and physically is good for me. 
w?"!™! r !? ng out of necessity, there are an awful lot of people. 
We would have to get welfare, stand in line for free butter and 
cheese. These people do not want to do that. These are proud 
people. They want to work and be a part of this country. 

Now, I would like to say this. The President of the United States, 
many Senators and Congressmen, not to mention other men in 
mgn i positions i in the Government, and until yesterday, nearly all 

7 U J^ 6 FT* w , as ? ve i r 70 y, 6818 of a* 8 - Now, if I can accept 
the laws that they legislate and pay my taxes, why can't you 
accept me. J J 

* j™™ m yj° b is not as complex as some other jobs are-world 

tt^S 0 ,^" 1 . reahzB that But would you believe it? 
inat little job I have is as important to me as some of the jobs that 
you have. No social position, but you do not need social position 
around mends. 

Chairman Hmz. Sometimes these jobs up here do not mean 
social position, either. 
Mr. Steigerwald. What's that? 

Chairman Heinz, I am afraid that these jobs up here do not 
mean social position; it depends on whether you do them well or 
not, and sometimes that does not even help. 

Mr. Steigerwald. That is right. 

I am happy with this job, menial as it may seem. This type of a 
J „£' .^^y would not do. A lot of people that I work with do 
^JetniaJob But to me, I am doinga good job as a Ranger at 
North Park dolf Course, and in the wintertime, I am domgTgood 
job looking after 700 pair of skates. 

m& K " J* 1 ?™ 5 carried the ball now as far as I can on Senate bill 
Jk-Tu « c * Mrma n> it is up to you and your committee to take 
that baU and carry it and come home with a good solution. 

The Chairman. Mr. Steigerwald, thank you very, very much. 

(The prepared statement of Mr. Steigerwald follows:] 
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Mr. Chairman 
Ladiee and Gantltaan 

My naaa is Vio Staigtrwald, I aa 73 yearn young, waa born and raiaad in Pittsburgh, 
Pa., ooaaonly known aa tht Cardan Spot of tht world. Lost ay aza at the ago of aix 
and frankly can't avan remember haying two. 

Aa a guest of Sanator Haina and waa aakad to ooaa to Washington to tsetify of ay 
psraonal experience with foroad ratiraaant and how it affaots you. 
How old it old. Ago to ao ia chronological. Boaa paopla ara old at *K> and $0, 
but other paoplo ara productive in thair mevcatiee and elghtieo. I belong to tho 
letter. Ihe President of tho Unltad 8tates, aany Senatore, Oongraaaaan and naarly 
tho antira Supreme.) Court ara ovar eeventy. would it not ba a ahaaa to loan all 
thoat niea paoplo. If I can aooopt tho lawa that thay put into legislation, pay 
ay taxes, why oan't thoy accapt aa.- Of oourat I know that thair Joba aza mora 
iaportant than nine, but ay Job io all I havo and it ia iaportant to ae. 
I nava had tho axparianet of sitting at boat, doing nothing, waiting for the 3rd of 
tho aonth for ay Social Security check. I waa not able to aake it atretch far enough 
Frankly doing nothing ia alow euiclde. 

My f tally doctor telle ae that working and being active can add five years to ny life 
Ey the turn of the century, people will be living to 90 and 100. what are we going 
to do with all theae people? 
In 15 states aandatory retirement for public aeotor eaployeee ie illegal and at 
leant aeven billa have been introduced in Oongreaa to outlaw the practice on the 
national level. Senator Heine haa introduced onf. In Pennsylvania, aandatory 
retirement ie neither required nor illegal. 

Workers age 70 and older can keep their Jobe aa long aa they paaa the aaae evalua- 
tion* that other eaployeee must have* 

Now I feel like a first class citisen paying ay taxes and bllle and feel like 
someone. I an only allowed twenty hours a week which amounts to $250.00 a aonth 
plus ny Social Security which keeps ae afloat. 
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Before, iNuiNlf eaployed pcroon and worked Mvtn daya * week. Received no 
peneion. Waa not included in Social Seourity until 1950* Many people are abla to 
pUn their retireaent, but ay generation had XitUa opportunitiee. We wan yxoducte 
of the Doproeelon days and aaxnad vary XitUa aonay to build up our Social Seourity. 
Bone faailiee I know liva on *KX>.00 a aonth. I worked on a Food Bank aa a voluntaar 
for two yaara and during that tUa interviewed nearly 300 people. A family of four 
waa allowed an inooae of $10,000 a year and during that tine 1 never net one who 
wan anywhere near that inooae* He gave then 70 lba of food per aonth to tide then 
over* 

At preaant 1 aa eaployed by the Adult Servioee Area Ageney on Aging aa a Ranger at 
Horth Park Coif Courao in the Suaaer and aa a akate repairaan at the Ioe Skating 
rink in the winter. If I did not have thia Job 1 oould not afford to drive a car 
or pay ay Blue Croaa and Blue Shield* 1 an happy with thia Job, aenial aa it nay 
be, beoauee it fill a ay vante and givee ae ay huaan digiity. 1 an happy to any 
that 1 aa etill the head of ay faally of if children, 6 grandchildren and 3 great 
grandchildren* would like to live long enough to be the 5th generation like my 
father and aother* 

1 intend to work aa long aa I aa able. Will be the flrat to know when 1 can't* With 

the help of God and a good left ara we will get the Job done. 

How it ia your turn to carry the ball on Senate Bill I05<t* I feel you can reaolve 

it. 

Thank you for your patience and God Bleaa you. 




28 

Chairman Heinz. Before I recognize our next witness, I would 
like to recognize Senator Don Nickles of Oklahoma. 
Senator Nickles. 

STATEMENT BY SENATOR DON NICKLES 

Senator Nickles. Senator Heinz and Mr. Chairman, thank you 
very much. I compliment you on the hearing today and look for- 
ward to hearing from some of the experts and panelists. 

I will also mentioi> that I think myself and probably everybody 
else on the committee face a lot of difficulties. We have got four 
committees meeting at the same time, and so I can only be here for 
a few moments, but I do look forward to hearing at least the thrust 
of what most of the statements are today. 

So thank you. 

Chairman Heinz. Senator Nickles, thank you very much. 

I might add that Senator Nickles serves, as does Senator Grass- 
ley on the Committee on Labor and Human Resources, which is the 
legislative committee of jurisdiction, and Senator Nickles, in par- 
ticular, is a very important member of that committee on this leg- 
islation. 

So Senator Nickles, I am delighted that you are here. 
Senator Nickles. Thank you. 

Chairman Heinz. I know of all the committee hearings that are 
scheduled today, and I apologize to all members that this is, for 
many of you, one out of four committees that you must attend. 

Our next witness is Mr. Solomon Levine from Bridgeport, CT. 

Mr. Levine. 

STATEMENT OF SOLOMON LEVINE, TEACHER AND MEMBER OF 
AARP, BRIDGEPORT, CT 

Mr. Levine. Mr. Chairman and members of this committee, I am 
Solomon Levine, a teacher for the past 30 years in the Fairfield, CT 
School System. 

Thank you for this opportunity to speak on behalf of the Ameri- 
can Association of Retired Persons. I am proud to be a member of 
the American Association of Retired Persons, which, with approxi- 
mately 22 million Americans over the age of 60, is the largest 
membership organization in the country. 

AARP counts among is members about 6 million persons who 
work. Every one of them should be allowed to work for as long as 
he or she individually can make a valuable contribution to their 
job and to society. 

This coming Monday, I will teach my last American history and 
world geography classes. In describing America's founding and de- 
velopment to eighth graders, I try to instill in them the sense of 
fairness and c lual opportunity that this country is based on—that 
people have to be judged for what they are as individuals, not by 
what otters perceive them to be because they belong to a certain 
"group". I teach them that this country has struggled through 
many difficult times to achieve these goals. 

Because I am a good teacher, I believe that my students by the 
end of my classes, understand and appreciate these ideals. But my 
students also know that I am being retired against my will. It is 
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hard for me to explain to them when they ask me— and they do 
ask me— why these principles do not apply to me. 

I began teaching m 1956 at the age of 40, after receiving degrees 
from Temple University and the University of Bridgeport. I 
became a teacher because I enjoyed it more than anything else I 
had done. I never regretted my decision. Teaching has been excit- 
ing and inspirational for me. I have devoted myself to making it 
the same for my students. 

My students and their parents tell me I succeed. I have worked 
to make myself a better teacher, both by educating myself— I have 
continued my own education by getting a master's degree and addi- 
tional teaching certificates from the University of Bridgeport and 
by taking a special interest in the lives of my students.Tam active 
in their extracurricular activities and speak with their parents reg- 
ularly. ° 

Teaching for me is not just a job, but a commitment. My stu- 
dents are part of my family. For example, to celebrate this trip to 
Washington, DC, my students made a party and gave me a gift in- 
scribed with their best wishes and affection. 

When I first found out that my contract was not going to be re- 
newed, I petitioned the Fairfield Board of Education for a waiver to 
allow me to teach 1 more year. They said they did not want to set a 
precedent of having older teachers. They did not say I was not a 
good teacher anymore. They could not. My students and their par- 
ents would not let them say that. Furthermore, I have not been 
evaluated by the school board for over 5 years. 

When the school board said no, I thought I had no choice but to 
resign. However, I found out that there are at least 19 public 
school teachers over the age of 70 now teaching in Connecticut. I 
spoketo the local office of the State Department of Human Rights 
and Opportunities. They are investigating my case to see if State 
law prohibits this kind of discrimination. 

I know that Federal law does not protect me. I think it should. 
Even if I am lucky and it turns out that Connecticut law will allow 
me to continue working, what happens to the same kind of teacher 
m a State without such a law? 

I also agree with AARP that changing the Federal law to protect 
all persons who wish to and are able to work beyond age 70 must 
n0 mu 0n i e at 'ke cost of weakening that law in other areas. 

The Age Discrimination in Employment Act is the best tool we 
have for ensuring that people are not forced out of or denied a job 
just because of someone else's absurd ideas about the competency 
of older workers. 

For example, the sections of the Federal law that allow for jury 
trials and special damages are important tools in making sure that 
older workers riphte are protected. And the coverage of that law 
must not be denied to any group of employees, regardless of their 
occupation. These are just some of the important features of the 
law. 

If I have to retire, I will make more money from my pension, 
Social Security, and part-time job than I do as a full-time teacher. 
But I do not want to retire. I want to teach. 

Thank you for your time and for allowing me this opportunity to 
speak to you. * 

Chairman Heinz. Mr. Levine, thank you very much. 

[The prepared Statement of Mr. Levine follows:] 
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AARP 

STATEMENT OF 
OF THE 

AMERICAN ASSOCIATION OF RETIRED PERSONS 
ON THE 

ELIMINATION OF MANDATORY RETIREMENT BASED ON AGE 

BEFORE THE 

UNITED STATES SENATE 

SPECIAL COMMITTEE ON AGING 

PRESENTED By 
MR. SOLOMON LEVINE 

JUNE 19, 1986 

. American Association of Retired Persons 1909 K Street. N.W.. Washington. D C. 20049 (202) 872-4700 
John T. Denning Prnident Cyril V. Brickfield Kwutivv Dim-tor 
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STATEMENT OP SOLOMON LEVINE ON BEHALF OP 
THE AMERICAN ASSOCIATION OP RETIRED PERSONS 
ON THE ELIMINATION OP MANDATORY REITREMENT BASED ON AGE 
before the United states Senate 
Special committee on Aging 
June 19, 1986 



MR. CHAIRMAN AND MEMBERS OP THIS COMMITTEE* 

I AM SOLOMON LEVINE, A TEACHER FOR THE PAST 30 YEARS IN THE 

FAIRFIELD, CONNECTICUT SCHOOL SYSTEM. THANK YOU FOR THIS OPPORTUNITY 
TO SPEAK ON BEHALF OP THE AMERICAN ASSOCIATION OP RETIRED PERSONS. I 
AM PROUD TO BE A MEMBER OP THE AMERICAN ASSOCIATION OP RETIRED PERSONS 
WHICH, WITH APPROXIMATELY 22 MILLION AMERICANS OVER THE AGE OP 50, IS 
THE LARGEST MEMBERSHIP ORGANIZATION IN THE COUNTRY. AARP COUNTS AMONG 
ITS MEMBERS ABOUT 6 MILLION PERSONS WHO WORK. EVERY ONE dP THEM 
SHOULD BE ALLOWED TO WORK FOR AS LONG AS HE OR SHE INDIVIDUALLY CAN 
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MAKE A VALUABLE CONTRIBUTION TO THEIR JOB AND TO SOCIETY. 

THIS CONING MONDAY I WILL TEACH MY LAST AMERICAN HISTORY AND 
WORLD GEOGRAPHY CLASSES. IN DESCRIBING AMERICA'S POUNDING AND 
DEVELOPMENT TO EIGHTH GRADERS, I TRY TO INSTILL IN THEM THE SENSE OF 
FAIRNESS AND EQUAL OPPORTUNITY THAT THIS COUNTRY IS BASED ON - THAT 
PEOPLE HAVE TO BE JUDGED FOR WHAT THEY ARE AS INDIVIDUALS, NOT BY WHAT 
OTHERS PERCEIVE THEM TO BE BECAUSE THEY BELONG TO A CERTAIN "GROUP." 
I TEACH THEM THAT THIS COUNTRY HAS STRUGGLED THROUGH MANY DIFFCULT 
TIMES TO ACHIEVE THESE GOALS. 

BECAUSE I AM A GOOD TEACHER, I BELIEVE THAT MY STUDENTS, BY THE 
END OF MY CLASSES, UNDERSTAND AND APPRECIATE THESE IDEALS. BUT MY 
STUDENTS ALSO KNOW THAT I AM BEING RETIRED AGAINST MY WILL. IT'S HARD 
FOR MC TO EXPLAIN TO THEM, WHEN THEY ASK ME - AND THEY DO ASK ME - WHY 
THESE PRINCIPLES DON'T APPLY TO ME. 

I BEGAN TEACHING IN 1956 AT THE AGE OF 40, AFTER RECEIVING 




DEGREES PROM TEMPLE UNIVERSITY AND THE UNIVERSITY OP BRIDGEPORT. I 
BECAME A TEACHER BECAUSE I ENJOYED IT MORE THAN ANYTHING ELSE I HAD 
DONE. I'VE NEVER REGRETTED MY DECISION. TEACHING HAS BEEN EXCITING 
AND INSPIRATIONAL FOR ME. I'VE DEVOTED MYSELP TO MAKING IT THE SAME 
FOR MY STUDENTS. MY STUDENTS AND THEIR PARENTS TELL ME I SUCCEED. 
I'VE WORKED TO MAKE MYSELF A BETTER TEACHER BOTH BY EDUCATING MYSELF 
I'VE CONTINUED MY OWN EDUCATION BY GETTING A MASTERS DEGREE AND 
ADDITIONAL TEACHING CERTIFICATES FROM THE UNIVERSTIY OF BRIDGEPORT - 
AND BY TAKING A SPECIAL INTEREST IN THE LIVES OF MY STUDENTS. 
I'M ACTIVE IN THEIR EXTRACURRICULAR ACTIVITES AND SPEAK WITH THEIR 
PARENTS REGULARLY. 

TEACHING FOR ME IS NOT JUST A JOB BUT A COMMITMENT. MY 
STUDENTS ARE PART OF MY FAMILY. FOR EXAMPLE, TO CELEBRATE THIS TRIP 
TO WASHINGTON, MY STUDENTS MADE A PARTY AND GAVE ME A GIFT INSCRIBED 
WITH THEIR WISHES AND AFFECTION. 

WHEN I FIRST FOUND CUT THAT MY CONTRACT WAS NOT GOING TO BE 
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RENEWED, I PETITIONED THE FAIRFIELD BOARD OF EDUCATION FOR A WAIVER TO 
ALLOW NE TO TEACH ONE MORE YEAR. THEY SAID THEY DIDN* T WANT TO SET A 
"PRECEDENT" OF HAVING OLDER TEACHERS. THEY DIDN'T SAY I WASN'T A GOOD 
TEACHER ANYMORE. THEY COULDN'Tl MY STUDENTS AND THEIR PARENTS 
WOULDN'T LET THEM SAY THAT. FURTHERMORE, I HAVEN'T BEEN EVAULATED BY 
THE SCHOOL BOARD FOR OVER FIVE YEARS. 

WHEN THE SCHOOL BOARD SAID NO, I THOUGHT I HAD NO CHOICE BUT TO 
RESIGN. HOWEVER, I FOUND OUT THAT THERE ARE AT LEAST 19 PUBLIC SCHOOL 
TEACHERS OVER THE AGE OF 70 NOW TEACHING IN CONNECTICUT. AND, I SPOKE 
TO THE LOCAL OFFICE OF THE STATE DEPARTMENT OF HUMAN RIGHTS AND 
OPPORTUNITIES. THEY ARE INVESTIGATING MY CASE TO SEE IF STATE LAW 
PROHIBITS THIS KIND OF DISCRIMINATION. 

I KNOW THAT FEDERAL LAW DOESN'T PROTECT ME. I THINK IT SHOULD. 
EVEN IF I'M LUCKY AND IT TURNS OUT THAT CONNECTICUT LAW WILL ALLOW ME 
TO CONTINUE WORKING, WHAT HAPPENS TO THE SAME KIND OF TEACHER IN A 
STATE WITHOUT SUCH A LAW? 
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I ALSO AGREE WITH A.A.R.P. THAT CHANGING THE FEDERAL LAW TO 
PROTECT ALL PERSONS WHO WISH TO AND ARE ABLE TO WORK BEYOND AGE 70 
MOST NOT COME AT THE COST OP WEAKENING THAT LAW IN OTHER AREAS. THE 
AGE DISCRIMIANTION IN EMPLOYMENT ACT IS THE BEST TOOL WE HAVE FOR 
INSURING THAT PEOPLE ARE NOT FORCED OUT OF OR DENIED A JOB JUST 
BECAUSE OF SOMEONE ELSE'S ABSURD IDEAS ABOUT THE COMPETENCY OF OLDER 
WORKERS. FOR EXAMPLE, THE SECTIONS OF THE FEDERAL LAW THAT ALLOW FOR 
JURY TRIALS AND SPECIAL DAMAGES ARE IMPORTANT TOOLS IN MAKING SURE 
THAT OLDER WORKERS* RIGHTS ARE PROTECTED. AND, THE COVERAGE OF THAT 
LAW MUST NOT BE DENIED TO ANY GROUP OF EMPLOYEES, REGARDLESS OF THEIR 
OCCUPATION. THESE ARE JUST SOMF OF THE IMPORTANT FEATURES OF THE LAW. 

IF I HAVE TO RETIRE, I'LL MAKE MORE MONEY FROM MY PENSION, SOCIAL 
SECURITY AND A PART-TIME JOB THAN I DO AS A FULL-TIME TEACHER. BUT I 
DON'T WANT TO RETIRE. 

I WANT TO BE A TEACHER. 

THANK YOU VERY MUCH FOR YOUR TIME AND FOR GIVING ME THIS 
OPPORTUNITY TO SPEAK TO YOU. 
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SOLOMON LEVINS 
125 Bancroft Avenue 
Bridgeport, Connecticut 06604 
1203) 576-9129 (h) 



EMPLOYMENT Fairfield Board of Education, September 1956 - Present 



Teacher, Grade 7i world Geographyi Study of Continents (occupations, 
climate, resources, raw Materials, agriculture, 
industries, regions, problems and cities). 



Teacher, Grade 8i U.S. History i "A New world to Discover" — Spain 
and France in the New world? English Colonies? 
American Revolution? The Constitution? The Civil 
War? American Factories and Farms? America in World 
War I and II? An Age of Science and Technology, 



EDUCATION Temgle University, 1940, B«S, , Advertising 

University of Bridgeport, 1955, B«S«, Accounting 

University of Bridgeport, 1956, M.S* 

University of Bridgeport, 1969, Sixth Year Teaching 

Certificate 

University of Bridgeport, 1970, Seventh Year Teaching 
Certificate 



PROFESSIONAL ORGANIZATIONS! Fairfield Education Association 

Connecticut Education Association 
National Education Association 



Hobbies i Reading, cycling, traveling and gardening 



Date of Births September 21, 1916 
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Juno 15, 1986 



To Whom It May Oomoern, 

X am very oonotrntd about iom disturbing neve 
whleh reoently om to my attention. It dealt with tho roloatt of om of the 
beet toaohore in tho country, Sol Levlne. Mr* Levlne It approaching tho 70 ye* 
old plateau and It btlng given hit unconditional roloaii from tho Fairfield 
Public School Syeten. He doee not want to retire but le being foroed to 
by a town, not etate, law. 

Mr. Levlne le not juet a teacher, but aleo a friend. 
X have never net a bad who takee euoh pride In hie etudonte, hie work, 
and hlmoolf, in that order. Becauee Levlne ehowe hie great faith In hla 
etudente, they ooom to perform better* For example, my eon had Mr* Levlne 
for eeventh grade Social Studlee. My eon wae not the blggeet hletory buff 
and had not done too well in hie previoue yeare* But Mr. Levlne and his 
oaring etyle of teaching helped my eon get n A'a" the entire year. Everyone 
lovee :x. Levlne beoauee he alwaye hae a eunny dlepoeltlon, whloh le aleo 
a great aid for one to have to be a teacher. An amiable teacher makes 
ohlldren etrlve to work harder and I'm eure that I can prove this by 
cheoklng the gradee of preeent and former etudente of Levlne* 

The Fairfield Board of Sduoatlon would be making 
a big mletake to let euoh a per ton go* Finally, the Board of Ed alwaye 
eeeme to • trees that the education of our ohlldren oomee flret no matter 
what* I feel that that le a bunch of bologna beoauee all they want to do 
le get rid of the higher-paid, experienced etaff and hire rooklea freah out 
of college who will work for 11 9,300* 
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Chairman Heinz. It is now my pleasure to introduce another 
constituent, Mr. Wolfgang Granat, who has a unique occupation 
which he performs— -I have heard personally—very well. 

Mr. Granat. 

STATEMENT OF J. WOLFGANG GRANAT, PHILADELPHIA, PA, 
VIOLIST, PHILADELPHIA ORCHESTRA 

Mr. Granat. Thank you, Mr. Chairman and members of the Spe- 
cial Committee on Aging. 

Some months ago, a colleague of mine who lives in New Jersey 
called our attention about the fact that you, Mr. Heinz, were pre- 
paring a bill, or sponsoring a bill, to abolish compulsory retire- 
ment And there was a lot of enthusiastic talk that everybody who 
lives in Pennsylvania should write. And while a lot of talk and a 
lot of excitement there was, in the end, who wrote? I wrote to you, 
and I am very happy to have done so, and I thank you all for 
giving me the opportunity to share my views with you. 

Mr. Chairman and members of the Special Committee on Aging, 
mandatory retirement is a discriminatory, unjust and cruel proce- 
dure against men and women of all professions and areas of work 
who do top quality work, having experience and maturity regard- 
less of age. Their contribution to society is an undiminished asset, 
physically and mentally. Cutting them off suddenly from circula- 
tion and participation has caused suffering, anguish, sickness, and 
even premature death. 

Therefore, mandatory retirement has to be outlawed nationwide. 

In my field of music, great artists have been cut off from per- 
forming. Our legendary principal flutist, William Kincaid, forced to 
retire at 65, died within the year. Our former contrabassoonist, 
Ferdinand Del'Negro just died at age 89, still teaching until the 
end. Our former assistant principal viola, Leonard Mogill, a fine 
player and teacher, and a former cellist, Harry Gorodetzer, both re- 
tired at 70, and are still going strong. 

Not long ago, Jascha Simkins, former first violinist, retired at 65, 
then playing in Florida, died at age 94. About 1 year ago, he was 
still active, playing his violin with astounding dexterity, Paganini 
Caprices, and anything else most difficult. 

The only people universally allowed to perform into their nine- 
ties, until death, are conductors, concert pianists like Vladimir 
Horowitz, Claudio Arrau, Mieczyslaw Horszowski, 94, who just per- 
formed at Rittenhaus Square in Philadelphia the Mozart B Minor 
Piano Concerto; and concert violinists like the indominable Nathan 
Milstein. 

The other remarkable exceptions to mandatory retirement have 
always been the Boston and Chicago Symphonies of the "Big Five", 
which never had it Recently, by New York State law, the New 
York Philharmonic joined the ranks of abolishing compulsory re- 
tirement. In fact, when we recently played in Orchestra Hall in 
Chicago during our 50th anniversary North American tour for 4 
weeks, an 83-year-old violinist, Joseph Faerber, was retiring with 
great honors in the press from the Chicago Symphony. 
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I have here as proof a whole page of the Chicago Tribune about 
how this man was honored in his retirement at age 83. This paper 
is at your disposal if you want it 

•j. C iS i £ inan f 1 ™" 5 - Thank you very much, and without objection, 
it will be made a part of our hearing record. 
[The paper referred to follows:] 
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Mr. Granat. Certainly, the great and world-famous Philadelphia 
Orchestra should enjoy the same rights and privileges,^™ 
should every human being, physically and mentally capable. 

There will always be a few who wish to retire early. They should 
be able to do so at full pension after 25 years of service. 

Our retirement age used to te 65; then was augmented to 67, and 
finally was fixed at 70. Abolishing mandatory retirement is «r- 
tamly the wish of all mature members of the Philadelphia Orches- 
tra who still constitute the majority. 

probab^bTte^' Medicare * drasticall y and IRA's will most 
In my own case, I will have after this season, three more seasons 
rS«v Jfwuf ma ^ e ^yMlf not playing anymore, because I still 
play with the same kind of enthusiasm and dedication and a young 
heart as I always did. J 6 

fi™!",^ F^J^ retirement would significantly reduce the 
tw3J burd6 ?i 0f ^d the different pension funds 

np ™* y?" & ^ much for giving me the opportunity to ex- 
press my views. 

Chairman Heinz. Mr. Granat, thank you very much. I will have 

'JZSSiXtSJi' you when " comM " ,UMti0M 

[The prepared statement of Mr. Granat follows:] 
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April 27, 1986 



The Honorable Nr. John Helns 
Senator (Penna.) 

277 Russell Senate Office Building 
Washington, D.C. 20510 



Dear Senator Heine: 

If my sources are trustworthy, all the older colleagues and I 
myself in the great Philadelphia Orchestra, have heard about a bill 
you are sponsoring with the object to abolish compulsory retirement 
nationwide* Needless to say, we are fieroely in favor of this 
goal. Creative artists and members of all other professions do not 
loss their dtxterity at a certain age. In our field, there are 
fine musicians performing in their prime »ay up into the late 
eighties. Proof of this are the Boston symphony and the Chicago 
Symphony Orchestra, which never had a compulsory retirement age. 
Lately, the New York Philharmonio has joined them, as it became New 
York State Law. Our retirement age at the moment is 70 years. 
When our late legendary Prinolpal Plutist, *>r. Villiam Xinoaid had 
to retire, about 26 years ago, it killed him within a year. He was 
still in his glory at 65, the retirement age of that bygone era. 
There were many others. I cannot imagine myself stopping to play 
at 70. My performance is still as youthful, enthusiastio and 
dedicated as ever; no dead wood here. 

So, we mature members of tho Philadelphia Orchestra with all 
our valuable experience ask you emphatically to put all your 
influence, conviction and eloquence into the balance in favor of 
abolishing compulsory retirement once and for all. 

we all are deeply grateful to you for any effort you will not 
fail to spare to secure the victory of our dearest goal. 



I remain respectfully 
yours sincerely, 



J. Vol f gang Oranat 



(ovsr) 
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June 11th, 1986 

Dear Hies Parker: 

-i— According to our long dletance conversation, I will be clad to 
cite the salient points of abolishing mandatory retirement? ** 

Mandatory retirement is an unjust and cruel procedure against 
5,^1 ??5 W0B8n of Professions and arsas of work, who"o til 
a^ui2?»TSf^i:; 8ardl ! 8B 2 f a8e ,', Th9lr contributioA ?o socio?? is 
™**2?i! ini«h«a asset, physically and msntally. Cutting them off 

awuisn 7 «f^«S CUl ^ l0n and P»"icipation his caussd sufficing! 
anguisn, sioknsss and svsn premature death. »u**»»*i» B , 

In my field of musio, great artists have been cut off from 

?orfed B io 8 r.t?r U a eWff Prln °J? al nmln ' WUiam\? n caid° B 
xoroea to retire at 65, died within the year. Our former 
contrabassoonist, Ferdinand Del'Negro Just disd at am Iq .,ni 
tsacning till ths snd. Our former Assi "an? "incipf! ViolS? 
5fS n ; r 5 Mo £ 1U » a ! lne playep and teacher, and a fo?mer cellist 
Harry Zorodetser, both retired at 70, aro still going strm£ iw 

ihef Sfn;!*/^ 1 ,? 4 fJ r " "olinist,' Joshua slmkfns? 8 ,"",! \x*%, 
2SZ -?i?T iB * A Pl0 , ria ». Paaosd away at 94. About one year age. hi 
S*L e ?ii „ act } ve ' Playing his violin with astounding daxteritf 
uSiv n r n i 1 ? apr n 1 ? 68 an<1 you cams it. Ths only people*' 

SJdSES.* aUowea ™ Perform into the 90th or until death, are 
conductors, concert pianiets like Vladimir Horowits, Claudio Arrau 
Mieesyslaw Hore rove lei 94!!!) and concert violinists lite the 
re^ilwi 6 N "" an M11 "« ln - Besidss them" the?e U ano?he? 
„! Bft J^l e » eX S ep,l0n! The Bo " on 3y™Phony and the Chicago Symphony 
foTHed a So man «^ y ret i reB9nt - Recently the New York Philha?2onic 
Tork State LZ ^„ ^""i; 7 r9Xi ™*«" **ing abolishsd by New 
£11 ?h?!.tS a In fac1!, w 5 en we r «oently performed in Orchestra 
wteto a"n af 4«^ rln f T,? 0 ?" » nnlV8 «»'y North American Tour of 4 

3 yea r ? ld violinist, Joseph Perber, of the Chicago 
fK P 5°Xr Wa8 /" 1 ^ n 5 wi,h & re " ho «ors in ths'prsss. Certainly 
I* SoSa a « 1 ^ r iS" faB0UB ^laoolPhi* Orchestra, "ons of the big 
5 , should enjoy the Bams righto and privileges! And m 
every human being, physicalirand SenfaUy cfpable! 0" relEement 
age ussd to be 65; thsn was augmented to 67 and stands now at 70 
^• rea n,s ably M " aln ' ** 86nlor ocllsagu's feel t„e n sa«ralong 

In concluding, there is an important point! Abolishing 
«S°3 ^ar^S? ^"'"^ "S?en tne^ancfal 



Beat regarde, 
respectfully yours, 

J. Wolfgang Oranat 
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Chairman Heinz. Dr. Gallagher. 

STATEMENT OF VINCENT J. GALLAGHER, M.D., CORPORATE 
MEDICAL DIRECTOR, GRUMMAN CORP., BETHPAGE, NY 

Dr. Gallagher. Mr. Chairman and members of the committee, I 
am pleased to have the opportunity to testify before the Special 
Committee on Aging regarding older workers and mandatory re- 
tirement. 

My background lies in the area of occupational medicine. I am 
the corporate medical director and chairman of the Environmental 
Planning and Control Program of the Grumman Corp. in Bethpage, 
NY. My responsibilities include direction of the occupational-relat- 
ed disease program, illness services, and the tropical disease and 
immunization program for Grumman's 32,000 employees world- 
wide. I have held my current position for a year and a half, and 
have served Grumman for the previous 11 years in a similar role. 

At the Grumman Corp. I have been exposed to an unusually 
large number of older workers. The Grumman corporate family has 
one of the lowest turnover rates in the industry; 62 percent of the 
Grumman work force is age 40 or older, compared to the 39 per- 
cent which is the national average. 

Effective January 1, 1985, Grumman entirely eliminated its man- 
datory retirement age. 

Medically, unless an employee has a physical or psychologic im- 
pairment, we see no appreciable differences according to age. In 
our company, older workers significantly improve the quality of 
our products. For example, each year we award those individuals 
who have through new ideas and creative approaches saved the 
corporation substantial amounts of money. The recipients of these 
awards are generally the older workers. 

In our plants, experienced machinists are really considered 
craftsmen. Their abilities and workmanship are not school-learned, 
but gained through their experiences in the workplace. We just 
cannot go out and replace an experienced family member. Older 
workers provide some of our best quality control. 

We believe that the older employee must be looked upon as an 
individual. There are two drifts in retirement— one toward early 
retirement and those who wish to continue to work. 

The capability of the older worker may be slightly different due 
to lessening of muscle tone, diminution of visual acuity, lessening 
of stamina, or the onset of a chronic progressive illness. But within 
a large corporation, there is a degree of flexibility to accommodate 
those who have some amount of impairment 

If it is too heavy to lift by oneself, one hopefully gets help wheth- 
er they are age 30 or 65. 

I feel occupational physicians and medical personnel have a posi- 
tive attitude toward the older employee. Medical departments of 
corporations most commonly come into contact with the older em- 
ployee when they report an industrial illness or accident or become 
ill at work. We try to do a bit more. 

As the years progress, the Grumman Medical Department comes 
into contact with the older employee not only as initially men- 
tioned, but in a whole host of ways. 
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xi,? a f5 o G |^™™ an employee has a confidential medical chart. It is 
the role of the occupational physician to sensitize management 
toward a realistic, md^duaJized Job perfonnSS offir^foy- 

For workers with physical impairments, flexibility in personnel 
management ta the key. In order to obtam the iSxiK tLToS 
pationd physician, the employee, and the BUMr^r wVsit^ a 
counse^ session, working ™t what should fc^nably expert! 
ed of the individual in their job performance. TWsta XKes 
££fa5±i k becausV the oMefemptojJe toSu3g 

CT ^ t t ^ d }^ a 3^ of jobs, some less strenuous than Sra 
JiSSFSS" 1 .5 th , aianagement, supervision, job ^rtoX 
ffi^Vta^-^S? 081 ' 8 jo J? fa uroa % found where the^tfncted 
older worker can be reasonably expected to perform. 
^P^^H™" 1 ^' 88 m many large corporations, a variety of physi- 
cal and biologic surveillance programs are in placeT^ey rZ> 
fe^Tr™ phyaic ^f' *«* mobile equipment op^rSS 

h^~J^ erC8 CojnmiMion vehicle operators, re^irato™ 
Fo^ & St* 8 **"* "Pwsentafives who sSTrt tiS 
Medfcal IWtaS AS" Mtur ® of $e programs, the CWman 
nl^ffi^ i 1188 ?? opportunity to come into dose contact 
with the older employee. It not only gives us an opportunity tol So 
what is required, but further allows us to assist, guffia^MimS 
SSSfSStS ** ^^uced and nSuVSSSS 
Hopefully, by being committed to our employees throueh a varie- 
il n °L BUTV ^^ educational prograin^; we^ff havTaS 
°° the three most commonly Erring diseases at Grunf- 
man: hypertension, diabetes, and heart disease/ ^ waHe8 81 urum 
olll V^. n , medlcal problems arise, the medical department will con- 
^t.^th an employee and their spouse. franWmscus^theu- 
HMLfiSfrf *T Gl > lmman Physicians do noHX £S 
ment d S^JSL ol ^ r ^ °P{ oiaB ' one of which may be retire- 
£ Si P 08 ?- mdiVld H alfl who are between decisions as to whether 

^m^SUSUf^ $ e ? ption Phased^tiremrnt K 

re^JSTS^ ^ ^ feV **? not a believer in mandatory 
retirement. Individuals should be given the opportunitv totake 
early retirement and perhaps start I second caS SverSlv^ 
hSS ?i. the md V? d , ual reasonable jobtotoepSK SiS 

& a^ y finSed be *° C ° ntmue to work^tKfremS 

1 Jtfc ^S? 36 * ^.examples of older workers who have less 

yo^n^wofke^ ^tS^JSSSS^- M*"" accident thS 
^KT« heir absentee rate is no worse than younger 

Eowfedge^Sskm. m0re PWdUCtlve becaufle ° f their 

FT?.!? j£ m £o? rumman ^.refitting some amphibians in Stuart, 
S^mJwK- *1 contract pilot, a retired Grummanite, femrfng 
fee amphibians from countries in South America. He wasagetf^at 
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One of the foremost aerospace stress analysis persons was fully 
functional at age 70. Another is one of our more popular drivers, 
retired at age 70, who is now a very active golfer. 

It is not unusual to find Grumman employees who are entering 
their 30th, 40th, and a few entering their 60th year of service. 

In summary, I am not in favor of a mandatory retirement age, 
but I am in favor of individualized judgments. The older worker re- 
mains productive with the knowledge and skill only obtained in 
their lifetime of work. 

The other employee knows how to make the production system 
work, to produce or obtain the product. In Grumman, with a 
healthy management attitude, the older worker continues to be 
part of the environment of belonging, caring, and sharing. 

With these attitudes, age discrimination cannot find a foothold. 
The pride of workmanship is one that is held in esteem by all ages 
of the Grumman family. The illness that occurs in older life can be 
flexibly accommodated with the multifaceted manufacturing corpo- 
ration. 

Retirement is that phase of life when we enter upon a new un- 
dertaking. Even upon retirement, through the Grumman retirees 
clubs, there continues to be interest in what goes on within the 
family. 

The end result is that Grummanites who take retirement retire 
to something, not away from the job. 
Thank you very much. 

Chairman Heinz. Dr. Gallagher, thank you very much. 
[The prepared statement of Dr. Gallagher follows:] 
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Jlnoont J. OaUaahor, K.D. 
Oerporat; Hooloal Dlrootor 
Oruaaan Corporation 



nr. Ohairaan ana Naabara of tha Coaaittooi 

TT* T* 1 I MUM I mi ion profrta* for OrtM**n'a \* <w\ 
J!?" M 0raM * n for »r«»»o«a 11 ,aara tn a ololU? ' 



Ur»*aiJa2r 0 SrSi2-S O IKIlli OB L^X* bta " "Poaad to an unuou.ll, 
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I fool oooupational physioians and medioal personnel have a 
positive attitude tovarde the older employee. Nedioal departments 
of oorporatione most oommonly oome into oontaot with the older 
•mployte when they report an industrial illness or aooident, or 
beoose ill at work, we try to do a bit more. 

As the years progrsss the Orumman Nedioal Department oomes 
into oontaot with the older employee not only as initially 
msntioned, but in a whole hoet of waye. Eeoh Orumman employee has 
a oonfidential medioal ohart. It is the role of the oooupational 
phyaioian to sensitise management tovarde a realistlo 
Individualised job performanoe for older employees. For workers 
with physioal impairments , flexibility in personnsl management is 
the key. In ordsr to obtain the flexibility , the oooupational 
phyaioian, the employss and the supervisor will sit in a counseling 
session, working out what oan bs reasonably expeoted of the 
individual in their job performanoe. Thin is oftsn times muoh 
sasisr than It sounds bsoauss the older employee is usually oross- 
trainsd in a varisty of jobs, soms less strenuous than others. In 
oooperation with management! supervision, job opportunity 
personnel, and medioal, a job is usually found where the afflioted 
older worker oan be reasonably sxpeoted to perform. 

At Orumman, as in many largs corporations, a varisty of 
physioal and biologio survsillanos programs ars in plaos. Thsy 
rangs from exeoutive physicals, tsst pile 9, mobile equipment 
operatore, Interstate Commsroe Commission vshiols operators, 
respiratory hasard osrtif ioation, and tsohnioal rspressntativss who 
support ths Armed Foross. Due to the nature of the programs the 
Orumman Nedioal Department has an opportunity to oome into close 
oontaot with the older employee. It not only gives us an 
opportunity to do what is rsquirsd, but furthsr allows us to 
assist, guids and oouneel our employees on their life style induced 
and naturally ooourring medioal problems. Hopsfully by bsing 
oommittsd to our employees through a variety of surveillanoe and 
eduoational programs, ws will havs an impaot on ths three most 
oommonly ooourring diseases at Orumman - hypertension, diabetes, 
and heart disease. 

When medioal problems arias, the Nedioal Department will 
oonsult with an smployse and their spouse, frankly disoussing thsir 
medioal problems. Ths Orumman physioians do not make the 
individual's deoision but offsr viable options, ons of whioh may be 
retirement. Those individuals who are between dsoisions as to 
whsthsr or not to retire are given the option of the "Phased 
Retirement Program". This allows them a diminished flexible work 
sohedule within a partioular program management, whioh reduces the 
psyohologioal stross on thsir deoision. This allows ths individual 
ths tias to ooms to ths proper oonolusion. 

Nr. Chairman, as you oan toll, I am not a believer in 
mandatory retirement. Individuals should bs given the opportunity 
to take early retirement and perhaps start a seoond oareer. 
Conversely, as long as the individual oan do a reasonable job in 
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.^<? 0 !iM 0n they hoia ' they 8h0u14 be allowed to oontlnue to work 
until retirement plane are financed. 0 worK 

I have witnessed many examples of older workera who h.». n „„„ 
yo°™. "Sorkers 0 "S^?"' oompenaatlon Zllnssrand'aoo^n^than 8 
younger workers, Thslr absentee rate Is no worse than younaer 

knowMie ^a y B a r? 1 B0r ! T pr0aU0 ? 1Ve baoau8e °" "sir inorlaSa" 

? 2 kl11, i x one tlae Orumman was rsfittlng some 
ratirsd 2!.i2 S f uart i Florida and we had a oontraot pilot, a 
America B ^«'/;"ylng the amphibians from oountries in South 
trrll* L n jLll a age 72 at ^he time. One of the foremost ae roepaoe 
Btress analysis persons was fully funotlonal at age 70. Another Is 

very Lt^v's^olMr 01 " 11 ?: ? rlVer8 retlr ? a at a « e 70 - wn ° Is nil a ° 
^ 8 «» a f golfer. It Is not unusual to find Orumman employees 

Jeer of se^vloe"? th8lr 3 ° th ' 40th and a few enterln « theTrJOtT 

w T I 2_ 8 ? Bma^y • 1 a , m , not ln favor of a mandatory retirement axe. 
but I am in favor of Individualised judgements. The older worker 
^?i n8 i?-??! 0tl r Wl i h th , 8 k «°»l°«Se and skill only obtained in 
oJoduoi^n ^Lrlj° Tlt \ The 0l4 ! r en, Ployee knows how to make the 
produotion "systsm" work, to produoe or obtain the produot. In 
Orumman, with a healthy management attitude, the older wwker 
continues to be part of the environment of belonging, oar lnl and 

fSE £Sid W1 ^ B t !}2 8 f, att i t ^ e f a « e "aorlmlnatloS ofnno? "l5d a 
foot hold. The "Pride of Workmanship" Is one held ln esteem bv nil 

l8s Hn^l ««? a ? " faB,11 y"; W» "mesa thaSooou^s^r^der 
lire oan be flexibly acoommodated within a multlfaceted 
Sr^ a «J Ur Jnf °° r P°ration. Retirement Is that phase of life when 
She 2™L»H a <2 eW u 2 d " takln «- Even »P°n re?lrement, through 
goes^T^r^r-fam?? 8 .'..^" 6 C ° ntlnUe8 t0 be ° n ^ h " 

to something, "no^away t^b!" 8 Wh ° take -tire 
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Chairman Heinz. I have a number of questions for each of you, 
but I do want to make one announcement, and that is that one of 
our witnesses on this panel, Mickey Rooney, is unable to be here. 
He actually got on the plane in Los Angeles to come out here yes- 
terday, but there was a mechanical problem with the engine alter 
takeoff. The plane had to go back, and he was unable to resume his 
travel to be here. He would have been quite an interesting witness 
to have. So I will just make that announcement for people in the 
audience and for the witnesses who did not understand what had 
happened. 

[The prepared statement of Mickey Rooney follows:] 



58 



55 



MICKEY ROONEY ADDRESS 



to the 



U.S. Senate Special Committee on Aging 



Nr. Chairman, distinguished members of the committee, I'm 
delighted to have been asked to speak in these hallowed halls. 

I've been asked to speak regarding how I feel about aae 
discrimination. Night I remind this august body that it is no 
sin to grow old. It is no sin to gain more experience in life 
through age, for after all age is nothing but experience and some 
of us are more experienced than others. 

Bill 1054 is an attempt to dissolve what is an artificial 
cap, allowing an employer to decide that a person on obtaining 
the age of seventy (70) must step down, step aside, push a 
button, pull the plug on bis own creativity, his own 
individuality and freedom of choice. 

I am 66 years of age and the good Lord above has given me the 
opportunity of going through the infiltration course of life, 
with all its ups and its downs, its highs and its lows, its 
sadness and its joy. He has allowed myself, and all of you, and 
indeed all this great nation, to be survivors. I'm 66 years of 
age and I have no plans nor do I see a light in any tunnel saying 
retirement for Nickey Rooney. Nor should any such sign be 
imposed upon me, merely because someone thinks that because of my 
age my usefulness or my creativity has declined. I've often said 
I'll work as long as the public wants me and so far I've been 
through four publics. 

If the current law were extended, instead of being amended, 
many members of this Senate, many members of the House, of the 
Supreme Court and even our great President might have to step 
down. Their vast experience would count for nothing. And should 
this be the case with every day workers? Let people be judged on 
their own individual merits. Should we have said to Arthur 
Fiedler when he reached the age of seventy, "Nr. Fiedler, I'm 
sorry it's time to stop." Depriving ourselves of such great 
talent, or should we have said the same to Picasso, Einstein, 
Stravinsky, or Edison. And if we go back even further should we 
have required Benjamin Franklin to stop everything he did for our 
new nation after he had reached seventy? 

I believe, without any doubt, that everyone of ub in life has 
an innate feeling, a spiritual feeling, if you will, of when he 
should get off, when he should take his bow and leave with 
dignity and respect. But there should never be, and I hope that 
this Senate, a small part of which I am honored to address this 
day, will never bring to pass or entertain any legislation, which 
stops the creative incentive of any human being, which keeps them 
from doing their most fertile and creative work. 

For if there were such legislation I should not at age 66 be 
able to begin a new play, nor entertain thoughts of taking it to 
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Chairman Heinz. Mr. Steigerwald, you testified that your job is 
quite important to you in terms of your income. How much do you 
get from Social Security, and how much do you get from your job per 
month? 

Chairman Heinz. 

Mr. Steigerwald. Well, I get $559 a month from Social Security, 
and I am only allowed to work on this job 4 days a week, or 20 
hours a week, and I clear after taxes about $250; added to my $559, 
it just keeps me afloat. 

Chairman Heinz. So you get about one-third j( your income from 
your job. 

Mr. Steigerwald. Right. 

Chairman Heinz. Now, you purchase your own health insurance, 
some additional health insurance, and you also have a car. 
Mr. Steigerwald. Yes. 

Chairman Heinz. Would you be able to have both of those if you 
did not have a job? 

Mr. Steigerwald. No way, no way. Our agency is able to give 
me, since I have been working for them, $80 every 3 months to 
keep up my Blue Cross and Blue Shield. Otherwise, I would be 
paying $116 every 3 months. 

Chairman Heinz. Now, you were in one sense very fortunate. 
You lost your job. You were able to get back an almost identical 
job through title V of the Older Americans Act. 

Mr. Steigerwald. Right. 

Chairman Heinz. And as a matter of fact, I know that Doris 
Beech, who is from the Allegheny County Area Agency on Aging, 
is here in the audience today. 

Mr. Steigerwald. That is right, and she does a very good job. 

Chairman Heinz. And I gamer she gave you a big boost m help- 
ing you regain your job under title V. 

Mr. Steigerwald. That is right. 

Chairman Heinz. Let me ask you, you were fortunate, but do you 
think other workers who lose their jobs at age 70 are usually as 
fortunate as you? 

Mr. Steigerwald. No; certainly not. 

Chairman Heinz. What do you think happens to them? 

Mr. Steigerwald. I know some that just lie around, vegetating. 
As a matter of fact, two fellows, good friends of mine, they are 
eventually going to be alcoholics. They go up to the saloon two or 
three times a day; nothing else to do, so they go up there. And it is 
a shame, because you can get a liking for that kind of stuff. And I 
have been telling them that that is the way they are going to turn 
out, but they will not listen to me, you know. 

Chairman Heinz. You mentioned that you have got four chil- 
dren, eight grandchildren, three great-grandchildren, and you prob- 
ably have a few more coming along here and there. 

Mr. Steigerwald. That is right. 

Chairman Heinz. And that you are the head of your family. 

Mr. Steigerwald. That is right. I am the head of that family. 
There are four children, eight grandchildren, and three great- 
grandchildren. 

Chairman Heinz. Do you think you would still be the head of the 
family if you were not working, if you did not have a job? 
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h Ji^?!T? BRW ^ ,D - 1 do ? ot think I would feel very good; probably 
depressed. I was depressed for a while. p y 

JhRSIm we "? °. ur 55411 Wflfo school reunion this 

^^!„ U ^ i we intend *9 have theseas long as some of us 

arearound. So that gives you an idea of looking forward 

ijs^.areistt ifc ^ * judging *- appearttnces 

Mr. Steigerwald. Yes. 

Chairman Heinz. Let me ask Mr. Granat at this point, you have 
been with the Philadelphia Orchestra quite some time 
Mr. Granat. This is my 30th season. 
Chairman Heinz. Thirtieth. 

orlter? y °"7 ere 8uddenJ y to become the music director of a new 
?Er?SSL2 nd y° u ,? ere 1 «?Ponsible for choosing the players in 
that orchestra, would you choose people who had just graduated 

h£?™J S he8t P 0 ^^ 6 mark ? fr°^ e Juilliarf Sch^lf^M 
™u n hi Q C °f mpetlt 15 n for P^ 8 * or violinist-in other words, if 
*w ™A te to ' ^°, uld y° u toke a team of nothing but immediate 
S^SSlS?* P^-fometiWng that the Philadelphia teamdS 
dr«ft °J£SFi£ u 4,16 d / aft; ^ey traded away all their first-round 
^ P lc S A P l tteburgh does not have an NBA team anymore/or 
even an ABA team-or, would you get some players who had exoe- 
nence playing, or would you try anlhave a n5x? ^ 
what would you do? 

plotoly GHANAT ' Senat0r ' tf you mean creating a new ensemble, com- 
ofSesT HEmZ ' That 18 what 1 mean - Would you have a team 

m M n~ G ^ AT - 1 Ti? d 0110086 88 4116 bulk of it experienced and 
mature players, and for some positions, young and gifted Severe 

riCS w* 0 ^ Payers have W£ fflcS prafil 

cwncies, but ftey lack experience, tradition, ensemble plaVing 
2^1 *•£ ^^tod. when they leave the grUt muste schoXto 
be soloists and are so individualistic that they have a hard time at 
?^SiS 0ld mto thebig whole which is a symphony, or should be 
as™honyorohestra,orevenachamberoi4esW 
«f^&L , ^^tofnlv choose a certain segment of young people, 

bulk of it shouldL experienced 6kyers 
who have played with great conductors in the past P y 

Uuurman Heinz. Now, you mentioned in your testimony the 
. Big 5" symphonies, and cominc from Pittahniilv JrJ^ZTuZZ. 




to be in 

think, tc — «— w «,» *ujf v i«r ub w ue m tnat. nut the "Bie 5 " 

Sd T^^I^ U ? e B S aUu ^ New York > PhiladelplffcScago, 

an J l , Lo8 Angeles— is Los Angeles one of them ^ ' 

Mr. Granat. No, no. Cleveland. 
««S^S35^?^- Hbinz. Opveland. And you say that now, three— Chi- 

S^AT. Boston and Chicago never had any compulsory re- 
tirement, and nowNew York, the New York PhflhaimS kbot 
ished mandatory retirement by New York State law. 

Chairman Heinz. And so only two now of the "Big 5" will have 
mandatory retirement-Philadelphia and Cleveland-is thatrfeht? 
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Mr. Granat. Only two of the "Big 5". But you know, the "Big 5" 
is a little bit narrowing down, because we really have more fine or- 
chestras than just the 'Big 5 . 

Chairman Heinz. We in Pittsburgh know that. [Laughter.] 

Mr. Granat. Yes. Pittsburgh had a very fine conductor in his 
day, and we remember him very well. We remember him with 
great love and admiration— the late William Steinberg. He was one 
of the finest. And when he just made it to Boston, he was just too 
sick to be able to enjoy it. But he made Pittsburgh really one of the 
first-class orchestras. 

Chairman Heinz. But I wanted to be clear for the record that 
there are many other good orchestras, Los Angeles and many 
others 

Mr. Granat. San Francisco, and the Minnesota Orchestra 

Chairman Heinz. Senator Glenn of Ohio is here, and he is de- 
lighted to know that Cleveland is in the top five, and I do not want 
to start a parochial argument. 

Could I ask you another question? Could you play for us a brief 
selection so we can all enjoy it? 

Mr. Granat. I will be nappy to. I have not warmed up, but that 
does not matter. 

Chairman Heinz. Why don't you get ready, and I will just ask 
Dr. Gallagher one or two questions. Could you get your viola 
ready? 

Mr. Granat. Yes, I will. 

Chairman Heinz. Dr. Gallagher, you present some extremely val- 
uable testimony, and I was fascinated by the way you handle your 
older workers when they actually begin to have some difficulties 
because of ailments that we often associate with age. 

When it is necessary to move an cider worker into a less de- 
manding position, using your methodology, how do they usually 
adjust? 

Dr. Gallagher. They generally adjust very well, because often 
they may be moved out of one category of job to a less strenuous 
job, but usually within the same area, so they are not losing their 
identity from the area that they work in. 

For instance, in the machine shop, they may not be able to do 
maintenance on the machines anymore, but they certainly can 
work in the tool crib with the equipment that they are familiar 
with already. So they are still working within the same area and 
can still identify with that area. 

So we do not really find it a big problem. 

Chairman Heinz. Do you think that the policy that Grumman 
has is a profitable policy? Do you think that your policy is more 
profitable, or as profitable, as simply cutting people off right at age 
70, as the law allows? 

Dr. Gallagher. I would say ?o. We had, within the 11 years I 
have been there, two voluntary retirement programs, and most of 
those people who voluntarily retired, only 11 percent of those who 
were eligible took the retirement program, to show that people still 
do want to work. 

I would venture to say about 9 percent of those who took volun- 
tary retirement are working for us as job shoppers, because we 
needed the skills that they had to bring back. 



63 



60 



lJS^SSw Jfey* me ask Mr Levine, Mr. Levine are you a 
better teacher today than you were 20 or 30 years ago? 

Mr. Levine. Mr. Senator, yes, I am a better teacher. 

Chairman Heinz. Are your students better off today than they 
were 20 or 30 years ago? y 

ui^ii 87 "^ sir; the 7 816 ^fter off today because I am more 
knowledgeable, because of my experience in going to college, ad- 
vancing myself in degrees, vuiwsgc, au 

Chairman Heinz. Now, you are looking just for a 1-year waiver, 
which does not seem at all unreasonable. I would be a little afraid 
ZJZI* y° u , we « m y teacher. You seem to be very competent and 
very knowledgeable. I am afraid you might grade me quite accu- 
rately on any test that you gave me regarding geography. You 
remind me of many of the teachers I liaT%KpKSy $d Z 
do too bad a job, in spite of the fact that I always thought that they 
were quite formidable, and you appear formidable. 

But let me ask you this. Are there many other teachers like you 
ofeert? W ° y6ar ° r two * 0li & r? 1)0 y° u know of 

Mr. Levine. I do not know, Mr. Senator, because I am about the 
oldest one in my system. The other teachers are much younger, 

Znioit^ 1 th ? **£ of 4 ?' ifc * verv difficult alJtoS 
municate with the teachers. I believe they are afraid to speak to 
me, not because I believe that they disagree, but if theydo, I 
™** er reaction is going to be once they become 70, and 

they would like a mandatory age, which remains to beseen. 

Chairman Heinz. You said something very interesting in your 
te8$m°ny. namely that you could make more money being retired, 

M^^^v^Y jj° '• 811 ym 0811 w^ a foil-time job. 

Chairman Hkinz. So why do you want to make less money? 
. M f; 1 ^ve been in this business, I would say, as a profes- 

sional, for 30 years, and every year seems to be getting better, Mr. 
Senator. As Iexplained, I love and I enjoy not otdTSie^udente 

fin A m J r * Pr0fe ^ 10n 'u an / 1 ifc moet chaUenging and envi^ 
atong going to work each day and teaching the students. They help 
meto feel young-not 70 or getting older-no way. 
J^jJ™^ Hkinz - f. w ould Bke now to ask Mr. Granat if he would 
comply with my earlier request and perhaps play for us a brief se- 
lection, even though he has not warm«l up 

Mr. Granat, may I introduce you to Senator Glenn, of Ohio. 

Senator Glenn. How are you? I am very glad to see you. I am 

2«Tli5 ,U Jl n ? fc 1x5 here , for the whole session this morning, but I 
will be glad to have you play for us. 

my^back B to N yo T u. Thank ^ aU0W me ~ I ** 1 ^ ^ 

Chairman Heinz. Please proceed. 

Mr. Granat. Ladies and gentlemen, I will play for you the sara- 
bande of the 4th Suite by JoTiann Sebastian Bach. 
[Mr. Granat proceeds.] 
[Applause.] 

wo ( 5dbe n Sfair aNZ ' 1 tempted to ask for an encore, but that 
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Thank you yery much, Mr. Granat. That was absolutely beauti- 
ful and I think we all not only enjoyed it, but admired seeing a 
master violist play. Thank you so much. 

Mr. Granat. You are welcome. 

Chairman Heinz. It is now my privilege to introduce another 
lover of music, Senator John Glenn. 

STATEMENT BY SENATOR JOHN GLENN 
Senator Glenn. Thank you, Mr. Chairman, very much. 
Mr. Granat, you play like you are not a day over 39; how about 
that. [Laughter.] 

Chairman Heinz. He plays a little better than Jack Benny, too. 

Senator Glenn. Yes, that is right. But I do not think you could 
have gotten that experience at 39, and that is all the more reason 
for the hearing that we are having here today. 
, I would ask that my more lengthy opening statement be included 
in the record, Mr. Chairman. 

Chairman Heinz. Without objection, so ordered. 

[The prepared statement of Senator Glenn follows:] 

Prepared Statement of Senator John Glenn 

As the senior Democratic member of the Senate Special Committee on Aging, I 
am pleased that the Committee is holding today's hearing, "Working Americans: 



i?« *r* * A ~a >i~a ,-. ~v — e —v - "Working Americans: 

Equality at Any Age/ As an original cosponsor of S. 1064, which would prohibit 
mandatory retirement based solely on age, I look forward to today's testimony. 




an 

sector i v m _ ? mv _ ww ^ „ mK w wv 

of federal legislation almost half of all larger companies have voluntarily eliminafc 
ed mandatory retirement practices. In addition, a number of states have eliminated 
them as well. 

I believe that imposing any mandatory retirement age on our citizens is wrong. It 
robe us of many important contributions. If history has shown us anything it is that 
those who have the experiences of life have much to contribute. For instances: 

uranama Moses started painting in oils when she was 78. 
^Benjamin Disraeli became Prime Minister of England for the second time at age 

Frank Lloyd Wright designed the Guggenheim in his 90's. 

Mandatory retirement is wrong and unfair and unwise. Senior citizens are one of 
our greatest resources, and it makes sense that we should eliminate policies which 
prevent them from contributing to our society. 

I recently learned that a good Mend of mine was mandatorily retired from his 
law firm at age 70. And he was a partner in the firm. That friend is Sargtent Shriv- 
er. We all know of the contributions Serge has made to this country, particularly 
through the Peace Corps. 

When the Peace Corps was created in the early 1960s, its focus was on young and 
caring Americans performing public service. Today, more and more, we hear stories 
of our nation s senior citizens going abroad to make their contributions through 
service to those in need. ^ 

The Age Discrimination in Employment Act (ADEA), enacted during the 1960s, 
acknowledges that discrimination on the basis of ace is as unfair and unjust as dis- 
crimination based on race, sex or national origin. Originally, the Act only included 
those older workers" aged 40 to 65. It was amended in 1978, to include "older 
workers aged 40 to 70, and the age-70 cap was removed for federal employees. 

Today, through S. 10954, we are proposing to lift the age limit for all employees. 
At a tune when increasing numbers of older Americans are healthier, better educat- 
ed and living longer, this proposal makes sense and represents the next logical step 
toward protecting older workers' rights. 

At a time when the demographics of our population and labor force are changing 
very dramatically, we must plan appropriately to meet our future. The number of 
younger workers will peak in about four years and begin declining. We will need 
more middle-aged and older workers in order to maintain economic productivity and 



63-039 0 - 86 -3 



65 



62 

SrowUi, and to strengthen our economy. At a time when the Social Security Admin- 
t ration projects that ending mandatory age-based retirement will bolster the 
Social Security System, it makes sense that we should lift ADEA's cap. If we want 
to be a humane society and not allow blatant discrimination against our senior citi- 
zens, now is the time to eliminate mandatory retirement 

Today, more than a million Americans aged 70 and over participate in our work 
force. Some work for reasons of self-ftriflllment; others for reasons of economic secu- 
rity, Federal law now denies these people the same guarantees of equal opportunity 
in employment that other Americans enjoy. Employment opportunities for all 
Americans must be based upon who they are and what they can do, not on when 
they were bora. 

Older Americans have given much and have much to give. They have built our 
nation into what it is today. In my mind, that is an accomplishment of which they 
can be proud and that all Americans should appreciate. If older Americans are will- 
ing to share their knowledge and continue to be productive in the work force, we 
should -relcome them and take advantage of their experience— just as we should 
any other valuable natural resource. To waste this resource is as unwise as it is 
unfair. 

I look forward to today's testimony. 

Senator Glenn. I am sorry that we did have other hearings 
scheduled at the same time this m rning, hearings that I had to be 
at, and so I regrettably got here very late, and! cannot stay very 
long. But that is one of the problems here on Capitol Hill. 

Let me say briefly, though, that I believe that imposing any man- 
datory retirement age on our citizens is wrong. It robs us of many 
important contributions, and if history has shown us anything it is 
that those who have the experiences of life have much to contrib- 
ute. 

For instance, Grandma Moses started painting in oils when she 
was 78; Disraeli became Prime Minister of England for the second 
time at age 70; Frank Lloyd Wright designed the Guggenheim in 
his 90's. 

Mandatory retirement is wrong and unfair and unwise. Senior 
citizens are one of our greatest resources, and it makes sense that 
we should eliminate policies which prevent them from contributing 
to our society. 

In addition to that— just looking at it from a demographic stand- 
point for our country— we know that at a time when the demo- 
graphics of our population and labor force are changing very dra- 
matically, we must plan to meet our future. And one of the things 
that this committee prides itself on is trying to foresee the future, 
trying to project out what is going to happen, and trying to take 
action which will prevent disagreeable things happening. We try 
and make sure that we foresee things into the next decade, or into 
the next couple of decades. 

The facta are that the number of younger workers will peak in 
about 4 years and begin declining. We wffl need more middle-aged 
and older workers in order to maintain economic productivity and 
growth and really, to strengthen our whole economy. So at a time 
when the Social Security Administration projects that ending man- 
datory age-based retirement will bolster the Social Security system, 
it makes sense that we should lift ADEA's cap. 

We want to be a humane society and not allow blatant discrimi- 
nation against our senior citizens, and now is the time to eliminate 
mandatory retirement. 

That is the reason for this hearing, and I compliment our distin- 
guished chairman for calling this hearing, and I am sorry that I 
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cannot be here for the whole hearing, Mr. Chairman. We do have 
conflicting demands. 

Chairman Heinz. Thank you, Senator Glenn. I want to thank 
you for a very fine statement. I think the record should note that 
you have been m the forefront with such people as Claude Pepper, 
who would agree v, a you and me and our witnesses here today, 
and I want to point out that Senator Glenn is the principal cospon- 
sor of S. 1064, the Heinz-Glenn bill, which is the bill that would 
eliminate mandatory retirement. 

Senator Glenn. Thank you. And I appreciate all of you being 
here this morning. 

Thank you, Mr. Chairman. 

Ch air m an Heinz. Senator Glenn, thank you very much. 
Mr. Levine, do you have a comment? 

MrJtjmNE. Mr. Chairman, for the record, since Senator Dodd 
• J^^a 1 !^, 1 * 3 h ® re at hearing, I would like to have 
mserted the AARP's and my thanks for his recent vote in the 
Labor Committee against the proposed general counsel for the 
EEOC. This was very important to us. 

And listening to you and the rest of the distinguished Senators, 
and these gentlemen, I am returning to Connecticut today with a 
message of a great deal of confidence. 

Thank you very, very much. 

Chairman Heinz. I want to thank all of our witnesses. We have 
one more panel. I appreciate the distances you have all come— two 
from Pennsylvania, one from Connecticut, and one from New York. 
So I thank you all and appreciate the time, effort and trouble you 
have taken, but most of all, what I appreciate is your excellent tes- 
timony to the committee here this morning. 

Thank you very much. See you in North Park, Mr. Steigerwald. 

Chairman Heinz. Our last panel consists of Mr. Mark de Ber- 
nardo, representing the U.S. Chamber of Commerce, in Washing- 
ton, DC, and Mr. Raymond C. Fay, who is an attorney with the 
office of Haley, Bader & Potts, also in Washington, DC. 

naSo toStyfirst y ° Ur 8eat8, 1 01X1 going to ask Mr. de Ber- 
Mr. de Bernardo, welcome, and please proceed. 

STATEMENT OF MARK A. DE BERNARDO, LABOR LAW MANAGER, 
U.S. CHAMBER OF COMMERCE, WASHINGTON, DC 

Mr. de Bernardo. Thank you, Mr. Chairman. 

I am Mark A. de Bernardo, manager of labor law and special 
council for domestic policy at the U.S. Chamber of Commerce. I 
serve as committee executive of the Chamber's Labor Relations 
Council and am active in the labor sections of the American Bar 
Association and the District of Columbia Bar. 

The chamber appreciates this opportunity to express ite views on 
the Age Discrimination m Employment Act in eeneral and in par- 
ticular, its support for maintaining the age 7(T mandatory retire- 
ment cap and ite opposition to the ADEA's Uquidated damage and 
jury trial provisions. 

While the chamber recognizes and appreciates the substantial 
contributions, experience and loyally of our country's most senior 
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workers, it also recognizes the need for consistent, definite, and ra- 
tional human resource planning and pension policies. 

The Chamber believes that S. 1064, by lifting the age 70 manda- 
tory retirement level now available to employers under Federal 
law, would disrupt unnecessarily personnel and pension practices 
and ultimately hurt employers and employees. 

It is necessary and appropriate that employers and employees 
have a structure to deal with the sensitive out inevitable issue of 
retirement. 

Under current law, employers have the option of implementing a 
mandatory retirement policy at age 70 for most workers. Simply to 
remove this option and thereby vitiate the consensus regarding 
maximum retirement age in our society, particularly without 
changes in the jury trial and liquidated damages areas, would sub- 
vert this necessary retirement structure, prove disruptive and 
costly to our society, and insert a great deal of uncertainty into em- 
ployers 1 personnel and pension programs. 

At this point, for the sake orbrevity, since the hearing has been 
fairly long, what I would like to do is to summarize some of the 
points that we have in terms of our testimony. 

C h ai r man Heinz. Without objection, so ordered. 

Mr. db Bernardo. Obviously, it is more extensive in the written 
statement. 

But to lift the age 70 cap, requiring employers to retain older 
workers indefinitely or show just cause for ^lamic^l would have, in 
our estimation, numerous negative ramifications. 

One of those is that it would subject older workers to more rigor- 
ous performance evaluations and would force employers to keep 
book on its most senior and most valued employees, treat the same 
way a valued employee of 75 thut you would a recently hired em- 
ployee of 26, and it would force employers to perform these evalua- 
tions and dismissals, which can be much more traumatic than a 
dignified retirement at a set age. 

It would also accelerate the dismissal of some older workers. 
Under current law, employers sometimes do carry older workers 
with diminished skills in anticipation of a date-certain retirement 
at 70. If no date-certain retirement is available to employers, they 
may be inclined to accelerate that dismissal process, and in fact, 
this could shorten the careers of many older workers, in contraven- 
tion of the purposes of this bill. 

We also feel it would disrupt current personnel and pension prac- 
tices and planning. It would contradict the retirement provisions of 
many long-term collective-bargaining agreements. It would disad- 
vantage promotional opportunities for younger employees. It could, 
in fact, frustrate affirmative action programs and exacerbate the 
already higher unemployment rate of minorities and women. It 
could increase substantially the number of age discrimination 
suits— a major concern of ours. 

It would, in fact, have implications in terms of the work force in 
terms of reduced productivity; it would eliminate the useful psycho- 
logical function of mandatory retirement policies that they do 
serve in some respects. It could have ramifications on job safety 
and health and ultimately would cost jobs by delaying turnover in 
the creation of new job opportunities through the ripple effect. 
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SM^L^^ !" 70 «m«*^«T rttirtment oap. 
a r*? SilLT^feu'JS?!"^ f^wd to tht natd to maka 
gftfl^^fffi,gg ~Pfaymoot law by tluninatinf 

/my tofclt hart tandtd to eraatt extraordinarily bum vardkta. 
oTjJtoAJhjj^oti whan an elderly em|doyetfott a large oorpo- 

mT'tnha^^ 

martta. Ij oeeio i, taAI^ pCSffiVht to • JuTtoL'and u> 
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allowa far a dignified retirement at a tot aft, permits the buaine* 
wmmo^y to Implement sound, predictable and conttotent person. 
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Statement 
of the 

Chamber of Commerce 
of the 
United States 



on: The Age 70 Mandatory Retirement Cap 
and S. 1054, The Age Discrimination 
in Employment Amendments of 1985 

to: Senate Special Committee on Aging 

by: Mark A. de Bernardo 

date: June 19, 1986 



The Chamber • filiation is to advance human progress through an economic, 
political and social system bated on individual freedom, 
incentive, initiative, opportunity and reepontibUlty. 
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STATEMENT 
on 

THE AOS 70 MANDATORY RETIREMENT GAP 
and 

S, 1034, THE AGE DISCRIMINATION IN EMPLOYMENT AMENDMENTS OF 1985 
before tht 
SENATE SPECIAL COMMITTEE ON AGING 
for the 
U.S. CHAMBER OF COMMERCE 

by 

Mark A* do Bernardo 
Juno 19, 1986 



I. STATEMENT OF INTEREST 

I aa Mark A. da Barnardo, Manager of Labor Law and Spaclal Counsel for 
Dooeatlc Policy at tha U.S. Chamber of Commerce. I aarva aa Co— Ittaa 
Executive of tha Chamber' a Labor Ralatloua Council and am actlva in tha labor 
oactlons of tha American Bar Aaaoclatlon and tha Diatrict of Columbia Bar. 

Tha Chamber appraclatea thla opportunity to aiproaa Ita vlewa on tha 
Age Dlacrlalnatlon In Employment Act ("ADEA" or "tha Act"), 29 U.S.C. 831 at 
ae^., In general, and, In particular, Ita aupport for maintaining tha age 70 
mandatory retirement cap and Ita oppoeltlon to the ADEA' a liquidated damage 
and jury trial provlolona. 

The Chamber, on behalf of Ita approximately 180,000 membere, hae a 
strong intereat In the ADEA, Ita enforcement and admlnletratlon, and any 
amendments that Congroee may consider to thla seminal equal employment law. 
While the Chamber recognlsee and appraclatea the eubatantlal contribution, 
experience, and loyalty of our country* e ooet eenlor workers, It aleo 
recognlsee the nee* for consletent, definite, and rational human resource 
planning and penelon pollclee. The Chamber bellcvee that S. 1034 — by 
lifting the age 70 mandatory retirement level now available to employcro under 
federal law — would dlorupt unneceeearlly pereonnel and pension practices 
and, ultimately, hurt employer a and eaployeee. 
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Therefore, the Chamber euet oppoee S. 1054 tad Itt Koutt companion 
bill, H.R. 4154. 

II, RETENTION OF THE ACE 70 RETIREMENT CAP IS SOUND PUBLIC POLICY 

It it neceeeery tad eppropriete that eaployere — tnd eaployeee — neve 
a etructure to dttl with tht eenoltlve but ineviteble Ittut of retlreaent. 
Under current lew, employere have the option of lapleaentlng e aendetory 
retlreaent policy at oge 70 for aoet workare. Slaply to reaove thle option 
•nd, thereby, vitiete the coneeneue regerdlng maximum retlreaent ege In our 
eoclety — pertlculerly without chengee In the Jury trlel end liquidated 
daaage ereee of ADEA — would eubvert thle neceeeery retlreaent etructure, 
prove dleruptlve and coetly to our eoclety, end Ineart e greet deel of 
uncertainty Into employ ere* pereonnel end petition programs. 

It le appropriate for eaployere to heve the option of lapleaentlng 
even-handed retlreaent proceduree applicable to all eaployeee at a reaeonable 
retlreaent age. Seventy le such a retirement age. Eaployeee obvlouely would 
continue to have the option of retiring earlier — ae aoet do — but eaployere 
would reteln the ability to malnteln fair, eyeteaatlc, and coet-effectlve 
retlreaent pollclee and progreae. 

To lift the age 70 cap, requiring eaployere to retain older workers 
Indefinitely or ehow Juet ceuee for dlealeeal, would: 

(1) Subject older workere to rlgoroue performance 

evaluetlona, often difficult for employer end employee 
ellke, In enticipation of dlealeeel. Eaployere would 
need to be eble to defend agelnet ADEA clelae of age 
discrimination. To require legal Juetif ication for euch 
dlsmleeele — rether than permitting a fixed retirement 
age — would force eaployere to treet a valued long-term 
employee of 75 the eame ae e recently hired employee of 
25. Such evaluetlona and dioaieeale would be far lees 
desirable than a dignified retirement at a eet age. 
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(2) Accelerate dlemleeel of oldtr workere. Under current 
lew, eaployere eometimee "carry" older workere with 
diminished ekllle In entldpetlon of e date-certeln 
retirement et 70. If no date-certoln retirement le 
evelleble, end the employer knowe thet he or ehe suit 
ehow Juet ceuee whenever the older employee le dlemlsaed, 
vlrtuelly no Incentive exlete to retain the 67- or 
68-year-old employee who hee ceased to be efficiently 
productive but chooeee to work Indefinitely. Feced with 
the proepect of cerrylng en unproductive employee for en 
eddltlonel 15 yeere, lnatesd of two or three, the 
employer may have no choice but to dlemlee — rether th*n 
cerry — older workere with dlmlnlehed ekllle. Thue, 
lifting the cap may, In fact, ahorten the cereere of many 
older workere, In contravention of the intentlone of the 
proponent a of S. 1054. 

(3) Dl erupt current personnel end pension prectlcee end 
plennlng throughout our economy. Companies 1 peraonncl 
and penalon planning would be thrown Into dlaerray; exact 
formulea and timetables would be substituted by 
guesswork; and recruitment, treining, end promotion plana 
would be complies ted. 

(A) Contredlct the retirement provlalona of many long-term 
collective bargaining agreement e and , thereby, require 
protrected and disruptive renegotietion by the union end 
management in ereaa already fully resolved and bargained 
for in good feith. Despite Section 3 of S. 1054, a 
provision that deleya the bill'e effective date to 
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eccommodate tbt provisions of goat labor contrects, 
S. 1054 would crsttt conflicts with many ltbor 
contrtctt. Many collect ivs bergelnlng egreeaento org 
longgr than tbg three yggrg the bill essuass or, In feet, 
hgvg no ggt explretlon dsts. Such ltbor contrtctt would 
htvt to bt rtoptntd tloply to dttl with tbt rotlrtmtnt 
rsmlflcetlono of S. 1034, dttpltt tht ftctt thtt (1) tuch 
provltlont frttly wtrt hargslned for In tht give-snd-tske 
of labor-management rtlttlont with conctttlont btlng 
grtnttd by ont or both tidei In ordtr to ftthlon tht 
currtnt retirement policy tnd (2) rooptnlng tuch 
contrtctt to renegotiation may pormlt dltputti in othar 
trtaa to orltt tnd, thereby, furthtr tht pottlblllty of 
lebor unrest. 

(5) Dlttdvtnttgt promotional opportunltlet for younger 
employeee . Eliminating the mandatory retirement age of 
70 would fruetrete employ ere' efforte to retein velued, 
but leea eenlor employeee who, with no predict eble 
opportunltiee for promo tione nay feel obliged to eeek 
employment eleewhere. Fellure to be eeeured of openlnge 
at predlcteble Intervale alao can impede efforte to 
recruit proepectlve employeee. 

(6) Fruetrete efflrmatlve action programa end exacerbste the 
elreedy higher unemployment rete of mlnorltiee end 
women. Retention of large muberg of older workere, 
particularly et the management level which, In acme 
induetriee, ie dieproportionately white end male, would 
hinder hiring end promotional opportunltiee for 
mlnorltlea end woman — for whom entrence to theee jobe 
in lerge numbere hae been more recent. With reduced 
turnover in the work force, there would be e 
corresponding cutback in effirmetive ection programa, 
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(7) IMM— eubetantlallv t he number of ege dlecrlmlnatlon 
euitm in our elreedy overcrowded courtt. Protrtcttd Jury 
trltl litigation it expenelve, time -con turning, *nd 
subject to obuoo. Lifting the cap expando the number of 
potential pltiotlfft with AOEA clalme, tnd the threot of 
•uch litigttion nay cautt employero — tvta thott 
employero totelly convinctd of thair ova pooltlon on tht 
ntritt — to tattle out of court. ADEA clalme, which 
elreedy htvt incretttd drematically in rtctnt yeara, 

would bt liktly to incr T « n furthtr if tht 

rttlramant ctp wtra removed btctutt of tn lncrtttt in tht 
number of potential plaintiff t end becauee of the 
expected reeponoe of tone employero to lncreeee 
dlemieeele for cauee. 

< Q > Reduce pro ductivity . To the extent eaployere ere 

dlecouraged froa retiring employees whose perfoimance la 
deteriorating, productivity le clcerly undermined. 
Buelneeeee need the flexibility to manage affectively and 
to be ea productive ee poeelble, particularly in light of 
the strong challenge from foreign competition end the 
recent receeelon in our country, which left many 
induetrlea finencially troubled. Feced with the proepect 
of coetly and protrected court bettlee end the band i ctp 
in such legal efforte of plelntlffe being able to obteln 
jury trlale and liquidated damagee, many eaployere eimply 
ney eurrender. Rather then confront unproductive 
eaployeee, many employer e may tolerete euch ltck of 
productivity to the ultimate detriment of the company. 
Ite ehereholdere, lte customere end lte employeee et 
large. 
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(9) Eliminate tha uooful pevcholoilcal function of mandatory 
retirement pollcloe . One of tht edventageo of o olnglo 
retirement age la that It permite every worker to tccept 
retirement without faallnga of dl aerial nation. MUth a 
aandatory ratlraaant age, bualnaaaaa do not hava to tall 
come employccc that they can contlnua to work while 
telling thalr coworkere that thay auct go. Undar a aat 
ratlraaant policy, all workere would ratlra at tha aaaa 
aga with dignity, prlda, and tha aanaa that thalr aany 
yaara of aarvlca truly ara appreciated. 

(10) Impair on-the-job aafaty and health . Oldar pa o pit say 
auffar dlmlnlehod phyalcal and MntaX capacity, tharaby 
bacoalng a thraat to thalr own haalth and aafaty and 
that of thalr coworkara and tha public If thalr caraara 
ara aitandad aicaaalvaly. Lapaea of memory, dlalnlahad 
hearing, raducad nobility and agility, and deteriorating 
via loo ara among tha common charactarlatlca of old aga 
that can jaopardlta oldar workara' ability to maintain 
aafa and healthful work procaduree or unneceeeerlly 
create life-threatening altuatlona in tha workplace. 

(11) Coot Jobe . By delaying turnover and the erection of new 
job opportunltlea through the "ripple" effect, lifting 
tha age 70 ^retirement cap ultimately would coat jobe. 

111. THE NEED TO MAKE THE ADSA CONSISTENT WITH OTHER EQUAL EMPLOYMENT LAWS 
BY ELIMINATING JURY 1 RIALS AND LIQUIDATED DAMAGES. 

The ADEA. le e hybrid law, reflecting the lnfluencee of both Title VII 
of the Civil Righto Act of 1964, 42 U.S.C. 2000(e) et acq. ("Title VII"), and 
tha Fair Labor Standards Act, 29 U.S.C. 201 et eeq. (the "FLSA") • The 
objective* of the ADEA, elimination of discrimination from the workplace, 
parallel Title VII. However, the enforcement mechanlem of the ADEA, le modeled 
efter the FLSA. 
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la fact, from its passags in 1967 until a reorganisation laplemented by 
the Carter Adminietration In 1979, enforcement authority for the ADEA and tha 
FLSA raaldad with tha Secretary of Labor. In 1979, the ADEA enforcement 
authority vat ehifted to the Equal Employment Opportunity Commission (the 
"EEOC"). 

When the ADEA end the FLSA were adalnletered at the Department of 
Labor, there wee et leeet some logic for haying the ease enforcement 
mechenism. However, once the enforcement of the ADEA wee traneferred to the 
EEOC, the seme logic that eupported the trenefer eupported — end contlnuee to 
eupport — the revision of the enforcement procedure*. 

The purpoee of the FLSA le to enable plalntlffe to recover through e 
monetery judgment the wegee that they were underpaid* Conversely, the purpoee 
of en en tidiecrimlnet ion atatute le to abate dlecrlmlnetory employment 
precticee end to provide equlteble relief. Tet, by adhering to e FLSA jury 
trial and liquidated damage legel mechanlem, the ADEA dlffere from all other 
antidiscrimination stetutee. 

The Chamber bellevee that what is appropriate as an individual's remedy 
for diecriminatlon baaed on rece, eex, or national origin also ie epproprlete 
as a remedy for diecriminatlon baaed on age. 

Jury triels have tended to create extraordinarily large verdicte. 
Three employees of a California department store were awarded 11,297,000 by a 
jury in 1981. The "deep pocket" aesumptione of jurlee inevltebly increase the 
risk of windfall verdicte when an elderly employee facea a lerge corporation 
in court* 

Such verdicte encourage the filing of claims. The possibility for 
double back pay, unlikely to be available under conciliation, dlacouragee 
out-of-court settlements and. thereby bio eke court calendars and forcee higher 
legal expenses. 
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There is no justification for ptfcvictf.PJj double damagee for ADEA 
verdict e when thay art unavelleble In ctbar ftiipJoyaent discrimination ctttt. 
Similarly, there it no Justificetion for j>«rjr rriale under ADBA vhtn Title VII 
haa boon enforced effectively for mora Chan 2C veers without jury-trial 
litigation. 

Furthermore, ADBA jury trltlt and UquldcttrJ damagee in eituetione vhtn 
multiple clolaa trt f ilea or blfurceted llrlo VII trial* conducted with 
eeparete proceed Inge on lleblllty tnd demage tvsuee art unntcttttrlly 
expenelve, duplicetive, and burdanaoma to the court evetema. 

Tht ADEA it now t vahlclt for lerge — and rfcantlmee uaieeerved — 
rtcovtrlat by plaint if ft. Tht purpott of tht lav ramalue at valid tt it tvtr 
wee. Howtvar, tht enforcement of tht law, largely becauee of the Jury trlel 
and llquidetad damagee provlelcae, hae become decidedly inequitable to 
employere. The hope for lergo ewarde in e contest where jurlee tend to have e 
blee in fevor of the plelntlffe hae epurred mieuee of the ADEA. It ehould not 
be considered en opportunity for eged employees to benefit unjuetlfleblyi it 
ehould be conelderad t ltw equlteble to both eaployeae end employere end 
conaletent in ite appllcetlon with other civil right e etetuto. 

The ADEA'e Jury trlel end llquldeted damagee provlelone do not enhance 
employment opportunltlae for the elderly on their mar ite. However, en ADEA 
plaintiff 't right to t jury trial tnd liquidated damagee doee heva the effect 
of filling our courte with more end longer lltlgetlon that le leee likely to 
be meritorious! leee likely to be eettled, end more likely to be eppealed. 

Equity can be eccompllehed only through elimination under ADEA of Jury 
trlela end liquidated damages end retention of the ega 70 retirement cep. 

The Chamber aleo eupporte other epproprlete changee in the ADEAi 
(1) federal preemption of etete ega dlecrlmlnatlon lewe, (2) codlflcetlon of 
the current regulatory exemption for "bonaflde employe* benefit planet" and 
(3) broedening of the exemption for policymaking executlvee. (Congreee 
recently moved in the oppoelte direction by edoptlng • narrowing amendment to 
the Older Amarlcena Act of 1984, which wee enacted in October 1984. ) 
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If Congreea conaidara emending tha ADEA, tba Chamber belioveo that it 
la appropriata that aach of thaae propoaad changao pa considered carefully md 
adoptad. 

IV. THE LXABILirg CRISIS RAMIFICATIONS OF LIFT INC THE RETIREMENT AGE CAP. 

Lifting tha aga 70 ratiraaant cap would have aigolf leant raalflcatloua 
on our country*! currant battla to limit runaway llabilitiea. In our 
increasingly litigioua aociety, va faca an already substantial liabllty 
criaia. S. 1054 would axpaud appreciably tha liabilltiaa of employers by 
broedening the nectrum of potential plaintiffs. Tula ie eepecielly 
t roubles oae given the availability of higher recoveries based on liquidated 
damagee and the tendency for juriee to bass decisions in this erea on their 
own eaotional reeponeee to plaintiffs' aituation* rather than a reaaoned, 
dispassionate view of whether e violation of the law has been committed. 

Congress should weigh carefully any legleletlve action that would 
contribute to — rather than limit — our net ion 'a liability crlale. 

V. CONCLUSION 

The age 70 mandatory retirement cap makes sense — it la fair to 
employers and eaployeee, allows for o dignified retirement at a eet age, and 
permits the business community to implement sound, predictable, end consistent 
personnel and pension programs. For theee reaeone, the age 70 mandatory 
retirement cap of the ADEA ehould be retained, end the Chamber r ee pec t fully 
urges the Senators on the Special Committee on Aging and the Senate ee a whole 
to oppose S. 1054, The Age Discrimination In Employment Amendments of 1985. 

However, Congress should amend the ADEA in order to make It consistent 
with Title VII and all other antidiscrimination lava by eliminating the ADEA 1 a 
Jury trial and liquidated damagee provlelono. Such changee In the law not 
only would be consistent, but alao would be equitable for employers and 
employees alike. 
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The Chaabtr of Coaaeroe of the United Stetee it the world' • 
largitt federetlon of buelneee ooapenlee and tt tool tt lone and 
It tho prlnolpal epokeeaan for tLe American butlnttt 
ooaaunlty. It rtprtttntt epproxlaately 180,000 butlattttt 
pluo several thoueend orgenlsetloco, tuoh •• looal/ttttt 
ohaabere of ooaaeroe tad trede/profeeelonal eeeooletlons. 

Mori than 91 peroent of tho Chamber* t meabere srs •■all 
buolntii firms with («nr Chan 100 taploytct, 57 perotnt with 
ftvtr Chan 10 eaployeee. Yet, virtually all of Chi nation* • 
ltrgitt ooapenlee tra tlto ioClvi atabert. Vi trt 
partloulorly oognl. int of Cha probleae of taalltr butlattttt, 
at vail •• ittuet fsolng tho buolntii oomaunlty at ltrgt. 

Batldtt rtprattnClng t orott teotlon of tht Aatrlcan butlnttt 
community in tana of nuabtr of employtit, the Chaabtr 
raprtttntt t wldt management tptotrua by typa of butlnttt and 
looation. Each aajor olattl float ion of Aatrlcan 
buelneee— manufeoturlng, rt tilling, ttrviott , oonttmction, 
vholeetling, tnd finanoe — nuabtr t aort than 12,000 aambtra. 
Yat no ont group oonttltuttt ta muoh at 29 paroant of tho 
total aemberehlp. Fur tht r, tho Chaabtr hoa oubotontlol 
moabarohlp in oil SO ttttet. 

Tho Chaabor'a international roooh lo oubttantlol ot vtll. It 
bellevet that global intardapandonoa provldao on opportunity , 
not a threot. In oddltlon to tha 56 Aaerlcon Chambers of 
Comae roe Abrood, an inorooolng number of asmbere are engaged 
in the export and laport of both goods end ttrviott and have 
ongoing inveetment eotlvltlee. Tha Chamber favors 
strengthened international ooapatltlvaneee and oppoeee 
ar tifioial U.S. and foreign ber rlers to international 
butlnttt. 

Poeltiona on national leeuee ere developed by e croee eeotlon 
of ite aeabera eervlng on ooaaittttt, eubooaaUtteee and took 
foroee. Currently, eoae 1,800 buelneee people participate in 
this prooeee. 
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Chairman Heinz. Mr. de Bernardo, I will have some more ques- 
tions for you later, but your testimony strikes me as really in 
amazing conflict with the stories of four people we have just heard 
from. 

We heard from one gentleman who says his ability to work past 
age 70 allows him to earn a third of his income, keeps him off of 
welfare, allows him to buy health insurance and maintain a car, 
keeps him the proud head of the family. 

Another is a teacher who simply wants to work 1 additional year 
in spite of the fact he would earn less money retired than working, 
because he enjoys teaching and because he apparently does an ex- 
cellent job, and the parents and students would really like to have 
him around for another vear. 

We heard from a third individual who is an accomplished concert 
violist, whose music you yourself must have enjoyed, and he cited 
alt the other people in ms profession, in the other symphony or- 
chestras, where people substantially older than 70 are performing, 
and he cited the example of some of his former colleagues, one of 
whom died within a year after having been mandatorily discharged 
at age 65. 

And finally, we heard from the Grumman Corp., that finds that 
their policy of not having mandatory retirement is not only more 
humane, but as much or more profitable than other policies. 

How can you sit there and say, as you did just a second ago, that 
mandatory retirement at age 70 is "humane'7 

Mr. de Bernardo. Well, I do not question that older workers do 
contribute very much to the business community 

Chairman Heinz. That is not the issue. The issue is how can you 
say, given what you have just heard* that a mandatory require- 
ment that workers retire is "humane"? What is "humane" about 
that? 

Mr. de Bernardo. Well, I think it can be very difficult for older 
workers who have diminished skills— the passing of time, the aging 
process takes its toll— to be forced out of the workplace, where you 
discriminate between some and others and you say, some must go 
and some can stay. That is the type of thing that, yes, I think can 
be psychologically debilitating to workers when you have to cut 
those hairs and force some people out and keep other people and 
draw the line. 

Some employees, if there were no mandatory retirement age 
option available to employers, could in fact insist on staying for- 
ever. And in fact, employers would be faced with the very difficult 
situation that, yes, can be very traumatic for all concerned. 
1 1 do not doubt that there is trauma involved even in age 70 re- 
tirement age, but it is my experience that most employers— the 
Grumman situation independent of this, which I think is a very 
laudable situation— but most employers, and certainly we deal with 
an awful lot, and this policy is very well-reasoned— we have gone 
through our committee s process on this, we have gone through our 
board of directors— they feel that, no, the age 70 retirement level is 
not arbitrary, that in fact it is a consensus age, that it makes 
sense, and that in fact, overall it is best for the majority of employ- 

66S* 
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Chairman Heinz. Let me just say, I do not know who ha* the 
consensus on it. But by every poll, 90 percent of the American 
people, 9 out of 10, disagree with that so-called consensus. 

Isn't this consensus coming from just a small group of people 
who do not want to inconvenience themselves by having to change 
their habits? 

Mr. de Bernardo. Well, no. I would say that the consensus 
comes from the conse.isus of the business community itself. Nine 
out of 10 

Chairman Heinz. So the business community is right and 90 per- 
cent of the American people are wrong? 

Mr. de Bernardo. No, that is not necessarily what I am saying. 

Chairman Heinz. How is that different from 

Mr. de Bernardo. Well, I think that there are other issues once 
you go below the surface. And superficially, I think that yes, this is 
a very 

Chairman Heinz. Let us try one other thing. You may disagree 
with the characterization that 90 percent of the people agree with 
this committee, and frankly blocking what is the President's policy, 



Let me just ask you this. What proportion of employers, since 
you have got this consensus among employers, what proportion of 
employers nave abandoned mandatory retirement at age 70? 

Mr. de Bernardo. Well, I know it is a proportion that is increas- 
ing because of activity at the State level. Certainly, there are 20 
different States that have taken action in this area. 

Chairman Heinz. I am talking about employers. Do you know 
what the proportion is? 

Mr. de Bernardo. Well, yes; employers 9 hands are forced in 
those respects. 
Chairman Heinz. What proportion? 
Mr. de Bernardo. I do not nave an answer for that. 
Chairman Heinz. I have an answer— 50 percent. One-half. So 
this so-called consensus that you represent represents only half of 
all the employers and is antithetical to the desires and wishes of 90 
percent of the American people. And we live in a democracy. 

Mr. de Bernardo. My point, Mr. Chairman, was that so many of 
those employers, their hand was forced; for many of those employ- 
ers, it was State action that forced them to abandon the mandatory 
retirement level. And in fact, again, I was impressed with the testi- 
mony of the witnesses that came in earlier; I was impressed with 
their skills. I have no question, for example, that Mr. Levine is a 

very capable teacher who can continue to teach 

Chairman Heinz. Is that going to change the mind of the Cham- 
ber of Commerce? 

Mi s Bernardo. Again, we adopt policies through a set formu- 
la. Wf a I say it is a consensus, I am confident it is a consensus, 
because we go through our Labor Relations Council, through its 

Earent committee, and in fact to our board of directors. And we 
ave revisited this subject just recently, and it is the will of those 
who are representative of the business community, a very strong 
cross-section of the business community, virtually every State, vir- 
tually every type of industry, bi* and small. And yes, their consen- 
sus—and I am comfortable with this— the consensus of chamber 
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statrment or Raymond pay, attorney, law offices of 

HALEY, BADE* A POTTS, WASHINGTON, DC 
Mr. PArTUoH yea Mr. Chairman. 

Jfr. Chairman endiMMnben of the committee, I win prtcent only 

Chairman Hsm. Without objection. 

tJ!l'2 A l2!L2ZT ^ ?aarn>^ Pay. I am ideated to tettify in 
ftworongDAhtni^ Employment Act 

wl.ff?, ^ dhCTi «^tion lawyer in private practice here in 
SffSf 0 0 * pndominanUy but not eadueWely repreetntitig 

Aj» dieeriintoatton in employment hat bean called by our oourf 
t/humen retc^ee." It k no lam a watte of human 

than it ie to dieortminate afainet eomeone who . M or 60 yeext of 

jTha right to oath and maintain employment in an environment 

«■• t" 1 *?* aS ! K > declared by our 

g^.y rtiht." ,A> ouch, ft ehould be treated no lem 

thoTj^Wuff S rW * t " > Wttb0ttt arttfld * 1 "wtotione on 

There ie noeahT«|mnent afainet removing the ADEA'i age 

3t , ttf^A5S?!? lp f -* reiuheofeuiweuchaethe 
yy jyV ^ ' P™* **. wftrred to-the IBS eurvey fbr 

Jg S^. * P*«* wound a chronological end 

Eft ?^ Mp >o y . i imit te <tt !P~ by the contintting trend toward 
2^'!£!r5 , l!!?2? • l ?^I mn f w <*•«••• Why dota an am- 

rio^S^ period w&out any planning on^^mployert i>ax5 
TMrd, the age cap » not jgggbTS patroahrf*n«W^ 

owiployeei to age 70 and then 
'* diemmimg for 
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In considering the removal of the age cap In private employment 
under the ADEA, Congreee ihould resist the entreaties of some seg- 
ment* of the business community to weaken the ADEA in other re- 
spects. I refer particularly to the plea of the U.S. Chamber of Com- 
merce to eliminate the ADEA's provisions for jury trials and liqui- 
dated, or doublet damages. 

There are many reasons why these important provisions should 
be preserved. Here, however, I would like to focus on the chamber's 
contention that these provisions give an unfair advantage to ADEA 
plaintifb. 

Perhaps most misleading is the notion that plaintifb have an 
unfair advantage in ADEA cases because of the jury trial provi- 
sion. In fact, the opposite is true. Defendants win the lion's share of 
all decided ADEA cases, and the right to a jury trial does not shift 
M iat balance. 

With the aid of computerized legal research, we searched for 
ADEA cases decided since 1978 and round 888 cases in which there 
was a final resolution by court action— that is, either the plaintiff 
or defendant ultimately won in court, either in the district court or 
on appeal. 

The results show that the defendant wins the vast majority of 
these cases. Of the 888 cases in which the search turned up a 
winner or loser, defendant won 284, or 74.2 percent of the cases. In 
the 200 of those cases which were finally resolved before a trial, 
defendant did even better, winning 189, or 94.5 percent of them, on 
motions that occurred before trial. 

Among the remainder of the cases which went to trial and were 
recorded in the search as having been finally resolved, the results 
were more evenly divided, but the defendant still won a slight 



before a jury, but not overwhelmingly so. We found 89 such jury 
cases in the search; the plaintiff won 68 cases, almost 60 percent, 
and the defendant won about 40 percent 

In summary, if you are a defendant, you have a three in four 
chance of winning in court in an ADEA case. A little more than 
one-half of the cases are won or lost before trial, and the defendant 
wins virtually all of these. Of the cases which go to trial, it is basi- 
cally a 60-60 proposition, but with a 60-40 edge in plaintiffs favor 
in jury cases. 

Finally, the chamber's criticism of the ADEA's liquidated dam- 
ages provision is as unfounded as its criticism of jury trials. In the 
area of liquidated damages, the tilt is clearly in favor of defendant, 
since the Supreme Court's January 1986 decision in TWA v. Thur- 
atoru A computerised search showed 15 appellate cases in 1986 and 
1986 where the court reached a final decision on that liquidated 
damages issue. In only 2 of the 15 cases were liquidated damages 
awarded to plaintiff and upheld 

[The prepared statement of Mr. Fay follows:] 




plaintifb fared better in cases tried 
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TESTIMONY 
OF 

RAYMOND C. FAT 
BEFORE THE 
SPECIAL COMMITTEE ON AGING 
UNITED STATES SENATE 
JUNE 19, 1986 

Mr. Chairman and Members of the Committee! 

My name It Raymond Fay. I am pleased to testify In favor of 
strengthening the Age Discrimination In Employment Act (ADEA) by removing the 
age 70 limitation, and against weakening the ADEA In other respects. I am a 
lawyer In private practice with the law firm of Haley, Bader & Potts In 
Washington, D.C. Along with our firm's resident partner in Chicago, Alan Serwer, 
I direct the firm's employment discrimination law practice. This practice is 
primarily in age discrimination cases, predominantly but not exclusively on 
plaintiff's side. 

Age discrimination in employment has been called a "tragic waste of 
human resources."!' It is no less a waste of human resources to discriminate 
against a productive 70-year old employee than it is to discriminate against 
someone 50 or 60 years of age. 

The right to seek and maintain employment in an environment free 
from age discrimination justly has been declared to be a "civil right."*' As such, 



l J Christie v. Marston . 551 F.2d 1080, 1084 (7th CIr. 1977), quoting 113 Cong. 
Rec. 34745 (1987) (comments of Rep. Eilberg). 

V Kennedy v. Whltehurst , 690 F.2d 951, 953 (D.C. Cir. 1982). 
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it ihould be treated the same aa other eivil rights, without artificial limitations on 
the ADEA's coverage. The late Senator Javits stated it welli^ 



It has always seemed unjustifiable to me to 
permit employees to be forced into retirement 
solely because they have reached an arbitrarily 
established age. Mandatory retirement at any 
specific age fails to take account of differential 
aging and the effects of aging on different 
skills. It could waste well-developed abilities and 
mature judgment which can be of great benefit 
to society .... 



Raising the mandatory retirement age gives 
employees greater freedom to determine whether 
to retire or continue working. Every day of delay 
and every exemption from coverage means the 
denial of the expanded freedom of choice. I for 
one think our workers deserve the right to decide 
for themselves when they want to retire. 



Besides being more fully protective of the basic rights the ADEA was 



designed to protect, removal of the ADEA age cap is in accord with other 
legislative and societal developments. In 1978, Congress lifted the age cap in the 
ADEA with respect to federal government employment. Recently, Congress 
removed the age cap on health insurance coverage protection under the ADEA.*' 
Approximately one-third of the states have no age cap in their age discrimination 
laws. According to a 198f survey conducted for the American Association of 
Retired Persons, almost one-half of the companies survey 3d support elimination of 
mandatory retirement, and only 24% of those surveyed have a mandatory 



" S. Rep. No. 95-493, 95th Cong., 1st Sess. 3*, 33 (1977) (additional views of Sen. 
Javits). 

y P.L. 99-272, Section 920'(b), _ Stat. _ 
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retirement policy.*' Elimination of mandatory retirement is also favored by the 
vast majority of the population as a whole, according to USA Today's 1985 survey. 



There is no magic about the age of 70 which precludes a worker from 



being able to do his or her job. The presence of well over one-half million 
employees in the U.S. workforce over age 65 is evidence of that. Gerontologists 
for years have spoken of the 60-75 year age group as the "young-old." As reported 
by Dr. Nathan Shock:*' 



In some variables, individual 80-year old subjects 
may perform as well as the average 50-year old 
• • • • Because of the high degree of specificity 
of aging among different subjects and among 
different organ systems, chronological age itself 
is not a very reliable predictor of performance in 
individual adults. 



The current Director of the National Institute of Aging of the National Institutes 
of Health, T. Franklin Williams, M.D., recently reported to the Congress that, 
because of "continued advances in both medical technology and research in aging, 
we have considerably more knowledge and understanding of health and functional 
ability beyond the age of 60 now than we did even a few years ago." Dr. Williams 
stated that in studies among healthy persons who have received the benefit of 
modern medical technology to screen out disease conditions, overall "functioning 
may be well maintained at least to age 80 and quite possibly longer." Even for the 
job of commercial airline pilot, Dr. Williams concluded that "age is not a rational 



*' Yankelovich, Skelly and White, Inc., "Workers Over 50: Old Myths, New 
Realties," pp. 17-18. 

6/ 

_ Shock, N., Normal Human Agingt The Baltimore Longitudinal Study of Aging, 
National Institutes of Health Publication No. 84-2450 (Nov. 1984), p. 207. 
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nor reliable criterion for determining whether or not a pilot's medical and 
functional condition are s ten that he/she should be permitted to continue in 
service."*' 

There is no valid argument against removing the ADEA's age cap. 
First, experience and the results of surveys such as the 1985 survey for AARP 
have shattered the myths about lack of productivity and adaptability of older 
workers. Second, the alleged need to "plan" around a chronological endpoint of 
employment is dispelled by the continuing trend toward early retirement across a 
broad age range. Why does an employer need to "plan" for an individual's 
retirement at age 70 when the same individual may choose to retire at anytime 
over the previous 15-year period without any "planning" on the employer's part? 
Third, the age cap is not justified by the patronizing notion that some employers 
"carry" unsuitable employees to age 70 and then gracefully retire them, if there 
Is truly a basis for dismissing for cause an employee over age 70, an employer has 
the same tools under the ADEA to deal with the problem as it does with a 60-year 
old. Certainly, this stereotypical argument Is no reason for barring thousands of 
productive workers from the protection of the ADEA. 

in considering removal of the ADEA age cap in private employment, 
Congress should resist the entreaties of some segments of the business community 
to weaken the ADEA in other respects. I refer particularly to the baseless cry of 
the U.S. Chamber of Commerce to eliminate the ADEA's provisions for jury trials 
and liquidated (double) damages. 



_' "Age Discrimination and the FAA Age 60 Rule," Hearing Before the House 
Select Comm. on Aging, 99th Cong., 1st Sess. 11-12 (1985). 
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Even beiore enactment of the 1978 ADEA amendments which 
clarified the right to a trial by Jury in an ADEA case on "any issue of fact," 29 
U.S.C. S 626(c)(2), the Supreme Court had ruled that a plaintiff is entitled to a 
jury trial in ADEA actions for iost wages. Lorlllard v. Pons . 434 U.8. 575 (1978), 
The Supreme Cojrt did not reach the question of whether a jury trial in an ADEA 
is required by the U.S. Constitution, as the Fourth Circuit had so decided. 549 
F.2d 950 (1977). So even if Congress were to take the unnecessary and ill-advised 
step to delete Jury trials from the ADEA, a jury trial in ADEA cases stiil may be 
mandated or constitutional grounds. 

The more fundamental question is; why tamper with a legislative 
scheme that Congress arrived at after careful deliberation and with purposeful 
compromise in adopting the Fair Labor Standard Act's remedial scheme? Why 
tamper with a legislative schemp that has worked weil in almost twenty years of 
practice? Indeed, it has worked much more successfully for employers than 
employees, as shown below. 

The Chamber has unfairly charged that ADEA Jury trials "have tended 
to create extraordinarily large verdicts." As an example, the Chamber has cited 
Cancelller v. Federated Department Stores . 672 F.2d 1312 (9th Cir. 1982), cert. 
denied, 459 U.S. 859. Yet, that case reveals that the ADEA portion of the verdict 
represented only plaintiffs 1 actual losses in wages and benefits, plus liquidated 
damages authorized by the statute. 

The damages available under ADEA are limited to iost wages and 
associated amounts owing. Almost every court has rejected the award of punitive 
damages in ADEA cases. Almost ail federal courts of appeals have precluded the 
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simultaneous award of liquidated damages and prejudgment Interest In an ADEA 
case. If a jury makes m Jurge award not based on the evidence, It can and should 
be overturned or reduced. That Is the rule of law In any civil case. Why the furor 
over applying the same centuries-old principle under the ADEA? 

The Chamber has raised a most preposterous hypothetical example in 
opposition to ADEA jury trials, ft says that an employer is faced with a Hobson's 
choice when there are two equally qualified employees who are candidates for 
layoff — a white male over 40 a;;*2 a woman or minority under 40. It says that the 
employer really has no choice but to retain the white male, because the ADEA 
provides for jury trials and liquidated damages. I know of no case in which an 
employer defended a layoff decision on the basis of assertedly being caught 
between the Scylla of ADEA and the Charybdis of Title VII in this manner. Even 
if such a situation did come up, It would be hard to envision an employer not 
contending that the better performer was retained. In real life, however, a wise 
employer under the strain of an economic cutback would make the decision by 
drawing up a l<st of legitimate job-related criteria and weighing the respective 
merits of the two employees — not by fretting over an imaginary damages tab two 
or three years down the line. 

The Chamber also has stated that the ADEA's provisions for jury 
trials and liquidated damages n tie up the courts. " In truth, the courts are "tied up" 
for reasons beyond anyone's control, but certainly not because an ADEA plaintiff 
has a right to a jury trial, in our experience, if there is any one factor that ties up 
the courts in ADEA cases more than others, it is discovery disputes. Since the 
defendant typically has possession of more relevant documentation and 
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Information than plaintiff, It Is more often than not defendant's resistance to 
discovery that ties up the courts. Sanctions against the offending party and Its 
attorneys are the cure for that, not elimination of the right to a jury trial. 

Perhaps most misleading Is the notion ttat plaintiffs have an unfair 
advantage over defendants In ADEA cases because of the jury trial provision. In 
fact, the opposite Is true. Defendants win the lion's share of all decided ADEA 
cases, and the right to a jury trial does not shift the balance. 

With the aid of computerized legal research, we searched for ADEA 
cases decided since 1978 in which there was a final resolution by court action, 
that Is, where either plaintiff or defendant ultimately won In court. Some were 
ultimately won or lost in the district, or trial, court; some were ultimately won on 
appeal. We found 383 such cases In all. The results of the search are set forth in 
summary form In Appendix A. 

The results show that the defendant wins the vast majority of these 
cases. Of the 383 cases In which the search turned up a winner or loser, defendant 
won 284, or 74.2% of the cases. Plaintiff won 99, or 25.8%. 

In the cases which were finally resolved before trial, defendant did 
even better. 200 cases, or slightly more than half (52.1%) fall Into this category. 
Of those 200 cases, defendant won 189 of them — or 94.5% — on motions to 
dismiss or motions for summary judgment. Plaintiff won 11 on summary judgment 
motions (5.5%). 

Among cases which went to trial and were recorded In the search as 
having been finally resolved, the results were more evenly divided, with defendant 
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winning only a slight edge. 183 cases were in this category. Plaintiff won 90 
(49.2%) and defendant won 93 (50.8%). 

Plaintiffs fared better in cases tried before a Jury, but not 
overwhelmingly so. The search turned up 89 jury cases (see Section 1KB. of 
Appendix A). There were more fury cases in the total cases surveyed, but search 
limitations and expense precluded more detailed inquiry, i have no reason to 
believe that a more detailed inquiry would have substantially altered the 
percentages, however. Of the 89 Jury cases, plaintiff won 53 (59.6%) and 
defendant won 36 (40.4%). As a footnote, I should mention that most of these 
cases were not actually concluded by a Jury verdict. 74 of the 89 Jury cases 
(83.1%) were not finally decided until appeal. By contrast, of the 200 final 
decisions before trial, 139 (69.5%) were resolved finally hi the district court. 

In summary, if you are a defendant, you have a 3 in 4 chance of 
winning in court in an ADEA case. A little more than one-half of the cases are 
won or lost before trial, and defendant wins virtually all of these. Of the cases 
which go to trial, it's basically a 50-50 proposition, but with a 60-40 edge in 
plaintiffs favor in jury cases. 

The Chamber's criticism of the ADEA's liquidated damages provision 
is as unfounded as its criticism of jury trials. In the area of liquidated damage?, 
the tilt is clearly in favor of defendant since the Supreme Court's January 1985 
decision in TWA v. Thurston , 105 S.Ct. 613. A computerized search showed 15 
appellate cases in 1985 and 1986 where the court reached a final decision on the 
liquidated damages issue. In only 2 of the 15 cases were liquidated damages 
awarded to plaintiff and upheld. 
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APPENDIX A 
TO 

TESTIMONY OP RAYMOND C. FAY 



Computerized Search Of ADEA 
Cases In Which A Final Resolution 
Was Reached, 1978-June 15, 1986 

Summary! Total number of cases In which a final resolution 

was reached 383 

Won by defendant — 284 (74.2%) 
Won by plaintiff - 99 (25.8%) 

Final resolution prior to trial — 200 cases 

Won by defendant - 189 (94.5%) 
Won by plaintiff — 11 (5.5%) 

Final resolution of cues tried — 183 cases 

Won by defendant ~ 93 (50.8%) 
Won by plaintiff - 90 (49.2%) 

Final Resolution of jury cases (Section II.B., below) 
— 89 cases 

Won by defendant ~ 38 (40.4%) 
Won by plaintiff - 53 (59.8%) 

I. Cases in Which A Final Resolution Was Reached Prior To Trial 

Plaintiff Defendant 

A. Motions to Dismiss 

1. District Court 

a. Defendant's motion granted 42 

2. On Appeal 

a. Defendant's Motion granted 

below, affirmed 4 

b. Defendant's Motion denied 

below, reversed 1 
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B. Motions for Summary Judgment 
1. District Court 



Plaintiff Defendant 



a. Plaintiff's motion granted 8 

b. Defendant's motion granted 89 

2. On Appeal 

a. Plaintiff's motion granted 

below, affirmed 1 

b. Plaintiff's motion denied 

below, reversed 2 

c. Defendant's motion granted 

below, affirmed 5^ 

TOTALS 11 189 

II. Cases Tried In Which A Final Resolution Was Reached 

A. Motions for a New trial and/or Motions 
for Judgment Notwithstanding the Verdict 
(JNOV) 

1. District Court 

a. Defendant's motion denied 13 

b. Defendant's JNOV motion 

granted 3 

c. Plaintiff's motion denied 5 

2. On Appeal 

a. Defendant's JNOV motion granted 

below, affirmed 1 

b. Defendant's JNOV motion denied 

below, reversed 1 

B. Jury Verdict or Judgment (excluding 
cases in I. and Il.A. above) 

1. District Court 

a. For plaintiff (10 of these 
cases designated by search 

as jury cases) 20 

b. For defendant (5 designated 

as iury) 28 
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Plaintiff 



Defendant 



2. On Appeal 

a. For plaintiff below, affirmed 

(27 designated as jury) 34 

b. For defendant below, reversed 

(16 designated as jury) 21 

c. For defendant below, affirmed 

(IS designated as jury) 36 

d. For plaintiff below, reversed 

(16 designated as jury) 21 



TOTALS 
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GRAND TOTALS 
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Chairman Heinz. Mr. Pay, does that complete your testimony? 

Mr. Fay. That completes my oral testimony, yes, sir. 

Chairman Heinz. Very well. I found your statistics on the suc- 
cess of defendants, as you mentioned, quite in contrast to Mr. de 
Bernardo's testimony. 

Mr. de Bernardo, what do you say to those statistics that the de- 
fendants usually do quite well? 

Mi de Bernardo. I think that is accurate. I think defendants do 
quite well. I think that is a comment in terms of the merit of many 
of the claims that are filed under the Age Discrimination in Em- 
ployment Act. 

Now, there are other statistics as well, statistics the chamber has 
testified in regards to in the past, and I think there is quite a cata- 
log of cases in which there have been very, very sizable jury 
awards, many of which have been reversed on appeal. And at any 
rate, we feel the fact that the Age Discrimination in Employment 
Act is inconsistent to all other antidiscrimination laws in both of 
these respects, I tliink, does create problems. 

I think that inconsistency with all the other laws that are en- 
forced by the EEOC; it is certainly inconsistent with title VII, the 
fact that title VII has been in existence for more than 20 years and 
never had a jury trial provision. That liquidated damages provi- 
sion, one thing that it does create, it does create, we believe, as we 
point out in our testimony, the filing of more marginal cases, be- 
cause there is the possibility of recoveries that are going to be 
much more sizable, and in fact, if you want to take a look at other 
statistics, not statistics found on a search of some computer, but 
statistics provided by the Government, by the EEOC itself, you will 
find that in feet, the settlement rate in ADEA cases as opposed to 
title VII cases is just over 50 percent in title VII. So it is almost 
twice as much that it would be settled out of court on EEOC cases 
under title VII than they would be under age discrimination ia 
cases. 

Now, why is that that they are less likely to settle? Because of 
the possibility of liquidated damages and the prospect of a jury 
trial being more favorable to the plaintiff. 

Chairman Heinz. Mr. Fay, do you want to respond to that? He is 
saying that all these cases are settled because of jury trials 

Mr. Fay. He is saying that an ADEA case is less likely to be set- 
tled because of the provision for liquidated damages. But when par- 
ties settle a case, they compromise their controversy. There is usu- 
ally no public record as to why the case was settled. By the same 
token, when a defendant refuses to settle a case with a plaintiff, we 
do not know why the case is going to go to trial. The flip side of 
this, of course, is that, because of the growing number of age dis- 
crimination c*ses, there are potentially more age discrimination 
violation, vh . t are being uncovered. But there is no way to know 
one way or th< >ther when you settle a case why the case was set- 
tled. It is p '< ate matter between the two parties. They settle 
their case s fch t their controversy will not be aired in public. 

Mr. pa Bf .nardo. Well, nonetheless, I would say that there is a 
huge discrepancy in the settlement rate of ADEA cases vis-a-vis 
title VII cases. That is a fact. That is a fact provided by the EEOC, 
Government statistics. And furthermore, the statistics provided by 
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Mr. Fay in regards to the defendants winning cases, I think, sug-, 
gest the fact that there are more cases that are brought to trial 
under the Age Discrimination in Employment Act which are of 
marginal merit. That is what it suggests to me. i 

Chairman Heinz. Mr. de Bernardo, Mr. Fay states that the right 
to seek and maintain employment in an environment free from age 
discrimination justly has been declared a civil right and that the 
Age Discrimination in Employment Act should be free of artificial 
limitations on coverage. 

Now, you have given us a whole raft of reasons why you do not 
like all that. What is the most important one? 

Mr. de Bernardo. The most important reason why the cap 
should be maintained? 

Chairman Heinz. No; why his mairtenance that being free from 
age discrimination in employment is * civil right and should not be 
limited; why is that notion incorrect? 

Mr. de Bernardo. Well, the purposes of our antidiscrimination 
laws and all other antidiscrimination laws are to eradicate discrim- 
ination in the workplace. I think that is appropriate. And in fact, 
the remedies that are available are make-whole remedies. 

Now, when the ADEA was passed, historically put in perspective, 
it was given to the Secretary of Labor for enforcement. And the en- 
forcement mechanism which was adopted was one that was similar 
to the Fair Labor Standards Act. The focus of that is not make- 
whole remedies. The purpose of that is to provide for monetary 
damages 

Chairman Heinz. I am not asking for a legalistic argument. I am 
asking a question of values. 
Mr. de Bernardo. OK. 

Chairman Heinz. Is being free from discrimination because of 
age a civil right or not, or is it something else? 

Mr. de Bernardo. I would say yes, it is a civil right. I think it is 
appropriate. 

Chairman Heinz. It is a civil right. Now, should we constrain 
civil rights? Should *-e say that it is not all right to discriminate 
on the basis of religion unless someone is a Moslem, that it is not 
all right to discriminate on the basis of color unless someone is 
green, that it is not all right to discriminate on the basis of age 
unless someone is age 70 or over; what is the difference? 

Mr. de Bernardo. Well, there is a difference in that I think that 
although civil rights are obviously extremely important to all of us 
and should be safeguarded, that there does come a time when there 
is a balancing of the equities involved in all parties concerned. And 
as we have tried to point out in our testimony, we feel that the age 
70 mandatory retirement cap that is available on an optional level 
to employers is not in fact arbitrary and it is appropriate, it is well- 
reasoned, and makes sense. 

Chairman Heinz. Do you think that older workers can compete 
equally in the job market when they are forced to retire at age 70? 

Mr. de Bernardo. I would think not. 

Chairman Heinz. Mr. Fay, it has been stated that lifting the age 
70 cap, removing it, will deny employers the opportunity to recruit 
young talent. 
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Do you believe that companies currently without mandatory re- 
tirement, and all companies after lifting the cap, will face that ob- 
stacle to success? 

Mr. Fay. No, sir, because otherwise companies that have volun- 
tarily abandoned mandatory retirement policies would have re- 
turned to the prior practice. The AARP survey shows that 75 per- 
cent of the companies surveyed had no mandatory retirement prac- 
tice, and half of the surveyed companies were in favor of eliminat- 
ing all mandatory retirement. I do not think it is correct, as was 
implied here, to state that all of those abandoned mandatory retire- 
ment because some State law forced them to. A lot of these compa- 
nies abandoned mandatory retirement because they found it was 
sound business practice. 

Chairman Heinz. Which companies come most readily to mind in 
that category? 

Mr. Fay. 'Pie survey that I am referring to was anonymous. 

Chairman Heinz. Now, I know that one of the arguments against 
eliminating mandatory retirement is that it will particularly 
impact companies that need more younger, technically trained 
people, companies that are in the research and high-technology 
area— it is alleged. Well, three companies that are certainly in that 
category— indeed, they are among the three largest— IBM, Polar- 
oid, and as we heard a moment ago, Grumman— those are not 
"slouches" when it comes to hiph-technology. They need young 
people coming into those companies with thebest brains and with 
the best ideas, because they are research-based companies, and 
they have voluntarily eliminated mandatory retirement. 

Mr. de Bernardo, what do you have to say to that? 

Mr. de Bernardo. Well, you know, mandatory retirement level 
is, of course, somewhat of a misnomer. It is not mandatory. It is 
rational for employers to implement that policy if they feel that it 
fits their own program or is necessary to their own program. 

I think it is fine for companies to have that flexibility and if in 
fact their pension and personnel practices permit this, that is fine. 

But I would like to stress that— not the poll that was done by 
AARP of employers, in which there is much less of a direct nexus 
between AARP than there would be from the chamber of com- 
merce or the National Association of Manufacturers, but we have 
polled our members, and we have gone out, and so has the NAM, 
and we have not arrived at this position lightly. 

Frankly, I share concerns, concerns that you have and many 
others, that our position is the right one. We wanted to really delve 
in and see what the business community felt about this. And I am 
convinced, and I am here to convey to you that I am convinced, 
and that in fact, we have looked at this very carefully, that we 
have in fact polled members, that we have in fact gone through our 
committee process and our board of directors, and we are confident 
that, yes, the business community feels that this is appropriate, 
that the ADEA remains unchanged in regards to the retirement 
cap. 

Mr. Fay. Senator, just so there is no misunderstanding here, the 
AARP survey was in fact an independent survey conducted by the 
consulting firm of Yankelovitz, Skelley , and White; it was not done 
in-house at AARP. 
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Chairman Heinz. One last question, Mr. de Bernardo. Do you 
contend, does the chamber contend, that removing the age 70 can 
would cost younger workers jobs? 

Mr. de Bernardo. Well, it prevents the creation of new job op- 
portunities. I think that is pretty obvious. The extent that you do 
not have that turnover at that age and those jobs being vacated, 
and of course, there are not those jobs to be filled once again. But 
of course, when you have retirements, particularly among— 

Chairman Heinz. Do you have any statistics to show that where 
people have been retired at age 70 because of the cap, that their 
jobs have been filled by new entrants into the work force? 

Mr. de Bernardo No, that is not an area where we have or 
where it will be feasible to keep statistics. I think it is 

Chairman Heinz. Well, you just said, though, you just testified 

5Jr re 5 A °? n * re 5P onal con l mitte e> that that is the way it is. Are 
you testifying without any factual basis? 

Mr. de Bernardo. No. I would say that some things, we can stip- 
ulate or make assumptions about I think it is safe to assume that 
Mr. Levmes eighth grade class will need a teacher. I think it is 
safe to assume that the Philadelphia Orchestra will need a viola 

^■^™u^L Heinz - X 68 ' but Mr. Granat testified that the Philadel- 
phia Orchestra would probably look around most of the time and 
hire an experienced violist. 
Jjjr. Fay, doyou have any light to shed on this issue? 
t Mr. Fay. The amount of attrition through early retirements, 
simple departures, terminations for cause and other reasons, is 
much, much greater than the small percentage of people who are 
forced to retire at age 70, or if the law passed, wouldte allowed to 

™^ y * Tu to l00l L at thls segment of the work force and 

say that they are the cause is not an accurate assumption 

h-SErvi* U 7 ery ' very wNtety t*at a seasoned employee who 
has been there for many years, whether in a high management po- 
sition or m a production job, is going to be replaced immediately, 
one for one, by a new hire. That is just not the way it works. 

Mr. de Bernardo. No, but the way it does work, particularly the 
more senior positions, is that you have people that you have been 
grooming for those positions— you have valued employees that you 
M^tx^ng to retain, that you make promises that yes, we have in 
mind that in 2 years or m 3 years or In 18 months, you are going to 
be ready for this spot. There is the training process that is mvoWed 
£S employer does not want to skip a beat in terms of pro- 
ductivity and efficiency, and there is the ripple effect 

rim^If&ii." 8 ^ W we , are talJHn* about more senior posi- 
tions, but to the extent that the position is created in management 
or m upper management, you may have two or three or four or five 
promotions which occur. Very often, they do occur from within. 

Chairman Heinz. So what you are saying 

*Jf- °* Bernardo. So eventually, you are going to hire one 
person to come m at somewhere along the ladder to fill that job 
that has been empty. J 

■ £^ a i™ an Hki nz - So what you are saying is that for the conven- 
jSSu \* top manage / s of a , handful df large corporations, we 
should force someone who works for the Allegheny County Park 
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system to retire; we should force a concert violist to retire; we 
would force a schoolteacher to retire, because it makes it easier for 
the people in the corporate suites to play their game of musical 
chairs. 

Mr. de Bernardo. No, that is not at all what I am saying. 
Chairman Heinz. That is what you just said. I am characterizing 
it harshly because I think it deserves to be characterized harshly. 
What do you think you just said? 

Mr. de Bernardo. Well, respectfully, Mr. Chairman, I do not 
think that is what I said. 

Chairman Heinz. Well, this is what you said. What you said was 
that by requiring people at the top to move out, there is a ripple 
effect, and it allows the people who have been told, "You are going 
to get promoted in 2 or 3 years/ 9 to move up, and you do not lose 
them via some headhunter someplace else. That may be true. It 
may be a legitimate concern for the people in the executive suites. 

And I do not doubt that all the committees that you work with 
or serve on are composed of upwardly mobile top management 
types from all over the United States; and they are setting policy 
for schoolteachers and musicians and workers. 

Does that seem right to you? 

Mr. de Bernardo. Well, our position seems right to me, if that is 
the question. Respectfully, I have to say it is not a matter of con- 
venience. It is one factor. The question was does it cost jobs. Yes, it 
does. 

Chairman Heinz. Mr. de Bernardo, I understand your position. 
You are here, representing a position of the chamber, and I know 
that you have to represent it faithfully. I do not know whether or 
not it really represents how you feel, and by you, I really do mean 
the chamber. You have made that position clear. 

Let me just ask you one last question. The President of the 
United States supports removing the cap on age 70 in terms of re- 
tirement The chamber is opposed to the President of the United 
States, Ronald Reagan, on that issue. Is that right? 

Mr. de Bernardo. That is correct. 

Chairman Heinz. OK. Thank you very much. 

Mr. de Bernardo. Thank you, Senator. 

Chairman Heinz. Mr. Fay, thank you. 

Gentlemen, I appreciate your time. 

Mr. Fay. Thank you, Mr. Chairman. 

[Whereupon, at 11:50 a.m., the committee was adjourned.] 
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PREFACE 



The report herein addresses a federal policy that goes against 
the grain of oar free enterprise system and underoute a fundamental 
tenet of civil righto — the Age Discrimination in Employment Act 
that permits forced retirement of American workers solely on ths 
basis of ags. 

Mandatory rstlrsmsnt at age 70, like discrimination based upon 
race, rsligion or sex, contradicts the vell-eetablishsd principles 
of freedom of choice and of Job opportunity based on individual 
ability. But for at least half cf the nation's workers, mandatory 
retirement looms as an ominous shadow at ths snd of their careers. 

Ve found that numerous national surveys show that mandatory 
retirement is nsarly universally opposed by ths American public. 

Ve found that forced retirement results in ths loss of income 
and status for older workers, ths loss of experience and skills for 
ths vorkforcs, and in economic loss to ths Nation as a vhols from 
ths loss of productivity and diminished contributions to retirement 
systems. 

Despite the economic and social costs, ths lav persists and 
condbnos ths very practice of discrimination it vas intended to 
eliminate. In turn, age discrimination appsars to be on the riss. 
Sines 1971, there has been a 100 percent increass in ags 
discrimination charges. 

While half of corporate America has erased mandatory 
retirement from the rule books — and 13 states have abolished an 
upper age limit for protection from age discrimination — ths riss 
in ths number of ADEA charges attests that much more must be done 
before older workers are provided fair opportunities in smploymsnt 
and retirement. 

Last Nay, I introduced S. 1054, ths "Age Discrimination in 
Employment Amendments of 1985," to remove ths ags 70 "cap." 
Similar legislation has bsen introduced by Rep. Claude Pepper CD- 
PL) in the House. Elimination of mandatory retirement vill not end 
age discrimination, but it vill guarantee individual freedom of 
choice. 



JOHN HEINZ 
Chairman 
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WORKING AHKRICAN3: EQUALITY AT AWT AQB? 

Staff Report 
Senate Special Committee on Aging 
John Heine, Chairman 

KIECOTTVK SUHkART 



BACKGROUND: 

Enacted to rid the workplace of age bia& in 1968, the Age 
Diacrimination in Employment Act (ADEA) epawne the noet clear-cut 
form of age discrimination by allowing forced retirement after age 
70. The law permitting employere to uee yeare over achievement ae 
a baele for retirement fliee in the face of widespread public 
approval to assure equality at any age. 

Age dlecrimination chargee repreeent the faeteet growing 
category of claime filed with the Equal Employment Opportunity 
Commieeion in recent yeare. In 1985, there were 16,784 age-related 
chargee filed, up 11.8 percent from 1984. Since 1971, there hae 
been a 100 percent increaee in age dlecrimination chargee. 

While half of corporate America hae eraeed mandatory 
retirement from the rule booke — and 13 etatee have abolished an 
upper age limit for protection from age dlecrimination — the riee 
in the number of ADEA chargee atteete that much more muet be done 
before older workere are provided fair opportunities in employment 
and retirement. 

Numeroue obetaclee rooted in age dlecrimination eerve to 
hinder older worker employment in thie eociety: 

• negative etereotypee about agin? and productivity; 

• job demande inconeietent with the neede of older workere; 

• policiee, euch ae early retirement, encouraging early 
withdrawal from the workforce. 

Demographic trends auggeet that the ieeue of age 
dlecrimination will become increasingly critical ae the workforce 
graye. Increaeee in life expectancy, coupled with the aging of the 
baby boom generation, will lead to a Nation 50 yeare from now in 
which one in five Americano will be retired. At the eame time, 
declining numbere of younger people entering the labor force 
threaten labor ehortages for the future. 

WHAT ARE Tig COSTS OP AGE DISCRIMINATIO N? 

Unemployment ie a particularly eerioue problem for thoee older 
people who have to work. Older workere who have lost their jobe 
have more difficulty in finding a new job and etay out of work 
longer than younger pereone. The unemployed between agee 55 end 64 
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had an average of 26.2 veeke of unemployment in 1984, compared to 
16 weeks for workere age 20 to 24. Often older workere become 
"diacouraged workers" and drop out of the unemployment etatiatice, 
forced into early, involuntary retirement. 

Beeidee economic hardship, etudiee enow that forced retirement 
can have a deterimental effect on a person' e phyeical, ecotional 
and psychological health. ' 

WHY HASM'T MANDATORY RBTIREKBMT Mffij ABOLISHED? 

The abolishment of mandatory retirement rulee enjoys nearly 
universal support from the American public according to many 
national surveys. Neverthelees, the upper age limit for ADEA 
protections remains at 70. 

Those who argue for the etatus quo claim that mandatory 
retirement preserves the dignity of older worker who are no longer 
capable of performing their jobs and who would otherwise be singled 
out for discharge. Senator Heine and other proponents of 
abolishing mandatory retirement maintain that dignity is best 
preserved by granting American workers the freedom of choice about 
when to retire as a basic civil right. A person should be judged 
on ability and not on age since age is not a measure of fitness for 
a job. 

Oppon* ts also claim that moving out older workers makee room 
for younger workers who don't have the Income potential of retirees 
receiving pensions and Social Security. In fact, older workers do 
not compete with younger workers for jobs since they usually hold 
positions requiring higher levels of experience. 

Porced retirement results in the loss of Income and status for 
older workers, the loss of experience and skills for the workforce, 
and in economic loss to the Nation as a whole from the loss of 
productivity and contributions to retirement systems. 

a ^ * 0t ? er i88UeB which play a part in the mandatory retirement 
debate hinge on changes proposed to technloal provisions in current 
law, whether special exemptions a>< »ld be included for university 
professors and police and f iref liters, and if ADEA protections for 
hiring and promotion should be retained if the cap la lifted. 

Btm RBCOMOBDATIOBB; 



On Nay 2, 1985, Senator Heine introduced the "Age 
Discrimination in Employment Amendments of 1985" (S. 1054) to 
remove the maximum age limit of 70 for employees covered under 
ADE*. If the -cap" wttie lilted, th« Department of Labor estimates 
that an additional 200,000 workers would participate in the labor 
force — or a five percent increase in workers age 65 and over. 
The Heine bill does not grant any exemptions for special groups, 
such aa public safety officers or academicians, nor does it make 
any o«her changee in current law beyond elimination of the cap. 
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In addition to the compelling civil rights arguments for the 

aJi™« 0 ?„ 0f ^ 0r0ed /" 1 : enenl ' lhere "' Bound economic 
arguments for increasing the labor force participation rates 

8 ?? d SI, w 2 rk 5 l,B ; J A<Je diBcrimination is not only a threat to 
the well-being of older individuals, but it also undermines the 
economic stability of the nation's retirement income systems and, 
to a leaser extent, the larger economy as well. Age 
discrimination reduces the work efforts of older neoole. 
i 6 "* 0 ^- 888 -\ r8oa ]5 Ur8 la ° or force withdrawal, and increases the 
D ensiSne an wSSS b ? rdened Social Security system and on private 
pensions. Without adequate solutions to the problems of age 
Hill™ ^ zion ?nd without incentives to encourage more older 
workers to remain employed longer, the Nation could be facing a 
serious economic as w e ll as social crisis in the future. 

Mandatory retirement remains an unnecessary and unjustified 

t^L^rfi ^ W0rker8 a ? d 18 an abridgement of thoir™i*S So 
remain contributors to the American economy. Elimination of 

Si0e a o ?^r r8 ^ 1 r eBenl *i« box end age discrimination, but it will 
give older workers something the Pounding Fathers placed the 
"f^fijalue on: Individual citizen choice. It will give them 
^ 8 J» 8 ™ » continue to work if they want to and the freedom of 
choice to decide when they want to retire. 

II* THE AGE DISCRIMINATION IN EMPLOYMENT ACT 

Id order to encourage equal employment opportunities for 
older persons, Congress enacted the Age Discrimination in 

fSSTKEJi^T-^U" 19 2 7 ' whlch becaBe Bffective on June 12, 
1968 (Public Law 90-202). Specifically, the ADEA was enacted "to 
promote employment of older persons based on their ability rather 
SFrttlyl 0 * rohlDl1 "bitrary age discrimination in em P lo£men" 
and «?S« % Z Btaployers and workers find ways of meeting problems 
a ^ 8 } n ?r£ r0m ? he lBpaC ? of a8e on amployment." The act currently 
prohibits employment discrimination against persons aged 40 to 
Io~„? h ??l }il ? 8 w8re oh °B8n to focus coverage on workers 
especially likely to experience Job discrimination because of 
A iL a8 !' Ble W r .*& llBlt ™*s originally set at 65 because 
iiiiTSii?! " B " r8 I lr8m8 '" age in U.S. industry and the normal 
e ii5j$} lity u age f0 f ful1 3oolal Sonority benefits. The act 
?r^:; eB V ac1il01 * 8 otherwise deemed unlawful may be permitted 
if they are baaed upon the following consideration: 

Where age is a bona fide occupational qualification (BPOQ) 
reasonably necessary to normal operations of a particular 

Where the differentiation ia baaed on reaaonable factors 
other than age; 

l2-? b 5?r e th ? terma of a bona flde seniority eyatem or a 
bona fide employee benefit plan such as a retirement. 

S!«?^?: w 0r inaurance P^«. with the qualification that no 
aeniority ayatem or benefit plan may require or permit the 
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had mandatory retirement policiee - and xhese, too, were more 

8110,16 lar8e flrm8 - finally, the most tt'cenl new 
shSwf Th a 7ll< r ^ y Xa ? 8 ? by Xh8 S0C u lal Security Adminietration 
8 i-! 8 i Xha ?, 12 * °f re cipisnxs loet their jobs and 5* were 
compulsorily retired. 

B. Public Attitudee 

n i> m =I5fH le nearly unanimous aupport for the full elimination 
°n«? a w f 7 pe * 1 f e " en ?- A survey of the general population by 
Louie Harris and Aeeociates for the Nationil Council on Aging 
found that close to 90 psrcsnx of those interviewed ag?eed with 
the statement, "Nobody should be forced to retire because of age 
2 3 C0OTlnue working and is still abls to do a good* 

£h \v. 7 37 P er ? enx a 6"ed xhax "Older people should retire 
io 6 V ney can xo « lve younger people more of a chance on the 
70 Mrcen 8 o? e LI e ^ ea8ed ^ n Januar y hy USA Today showed xhat 

??«22 rl Africans disapprove of mandatory rexiremenx. 
The .h^^Sifn 0 ""P*" 1 ** responding to an AARP survey eupport 
the abolishment of mandatory retirement, with smaller firms 
8 £°, W »? 8 < 8reaXer 8 ? Pp0rX for xhe °oncepx. The nearly unanimous 
SSS??i 4° X ° ffla ?? axory reTl «msnt policiss by ths American 

SFt^irysss: of xhe exrons 88nxi - 8ax a « ai - x 8 ^ x -y 

Organizations for the aged and others in favor of 
eliminating mandatory retirement argue xhax judging a nereon's 
qualificaxion for a job eolely on xhe baeis of age? wixhou? 

i: 68 ^!!/ 0 / 1 ? 11888 f ? p 8 J° b « 18 inequixable and xhax 
chronological age alone is a poor predicxor of abilixy xo perform 

■nolSi- fif nf"™** 0 * eliminaxing mandaxory rexiremenx 
include: 1) Older workers diecr iminaxed againsx may loee 
income; (2) xhe loee of exaxus associated wixh xhs lose of a lob 
?K re8U Xh8 deterioration of mental and physical healxh for 

3Srk°io e oe Pe , r , 80 ?A (3) / he 1088 of akllla and experience from xhe 
Sf^„5? d 2" X ? ? andaxor y rexiremenx resulxe in a loee xo our 
?? X i P roduoxlvl 'y a «d gross naxional producx (GNP); and (4) 
allowing workers xo stay on xheir job longer helps xhs financial 
fllo^o 0 ' Xh8 I* 001 .* 1 S? 0 " 1 ^ a «d oxher rfxiremenx eysxsms 
bsoause paymenx of full rexiremenx benefixs is deferred unxil a 

i 8 «»™ a f e oonxinusd conxribuxions will flow inxo these 
programs . 

Employers and oxhsrs in favor of rexaining mandaxory 
rsxirsmsnx noxe xhax older persons, ae a group, may be lees well 
euixed for some jobs xhan younger workere beoaMsdsclining 
a L a menxal capacixy are found in greaxer proportion 
a -«?i,°»- er P8r8 ° ne 8nd ^cause do not learn new skille as 

™ a8 l I 88 y oun 8 er Persons. Other arguments against eliminating 

xSe aX0 i; y xv e ^ re h o 8nX 1 , lnClUde i (1 2 Mandax ory fsxiremenx preeerfee 

8 ? y u? xhe older worker who is no longer capable of 
llnUl* "Sr i 6 °^ h8r JOl) t d eiuaxely, and who would oxherwiee be 
f2 n8 i ed H°?L5 J 8Cnar8e ln a Pereonally damaging proceeding; 
(2) mandaxory rexiremenx provides a predicxable eixuaxion 
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alUvlaf bat* MMfMtAi Mi •aaloy om to Plan for tbo fataroi 
(}) aliar worboro ma oftoa rotlro wltb ImUI tummy or oiNr 
rtilrHNi IMMti MMni Job* m4 yroaotlOM mtUlU to 
jtMgrr mktri *M lo mi ba*o Mbar Irhm yotaatlalt Ml (4) 
ly tiMlM M )•*•# MAiaMrv nitrMMi alaa yrotllM sort 

•fPtMMltlM M VNM M4 MflOrltlOO VhO aro lMir«N»r«MMI< 
III Mmll NiifUlOM. 



m 



Tba Hm§m alalalatratlaa'a «wn for loglolatlo* to 
lit* aaaiatory rotlroMM Hm boon inooMlatont, la April 
,JT, tbo PrMiloat oaiarMl tho ollalMtloa of Mutator/ 
rotlroMat. aayiafi l» «omo ta rotlroMnt, tbo orltorloa 

obaall bo iltaoM for work, not J oar of birth. Vo kaov that aanj 
lailvliMla Moa valMbla OMtrlbatloaa 10 aaba vail bayoai 70 
yoara af a#a aa4 May Maall havo tho oyyortMlty 10 4o ao If 
Uay lMlra> Nm aftar that otatoMM mo Mia. Imavar, 
aialalairailM offlolala toatifioi la Marlafa that tha 
aMIalaaratlM myarta loaloUiioa that vllTaai aaaiatory 
rotiroMAt aai olialMta tho 040 TO My for all yaraoaMl 
ootloM. oMoyt hlriaf aai yroaotlon. no oalf railaaala tUaa 
vm thai vhM lailvliaala ara blroi or aroaotol to aov 
rMyoMlblllty. aaayMlaa froMoatly Ml» lavaatMata la thai 
vhlab May atyMi 10 bo aaortlMi avar a loafar yarlai af tlao 
Him aay ba yoMiblo vlth m oliar vorbor. 

Sf. WttMAfllO IM MFlOMtt TM1M 

DaMtrayUla traaM lallMta tMt a*a ilMrlalaailoa laaaoa 
at 11 WaaM laaraMlaily lnartaat. tho firaa "aai la tha 

— at birth la oar latlM. Oarlaf **• 80th 

la aula aoaatry Ma aavoi 



grM tar Ufa oayootMoy at birth la oar latlM. Oai 
Matvy. tha avara#t llfa amotaaay la thlo aovatrj 
frM vttar 90 ta war TO. ffcla loagavltf will taat - 
aayMlay m Ma tha aiioi labor yoaaatlal. «M ooooai groat 
trSS S Ma a#laf af tha aMraaM aobor* of 7*.4 alllloa yaraoM 
barTbatvaM itoaai 19*4. «ba orltloal yoara of tba baby 
W^^roSat>lll Mart aba* 2010. fty 2090. tbara vlll ba 
avar 90 allliaa rwiraM. ivtM Miay # a 45-aai-oTor yoyalatloa. 
Mara aM la alfM MarlaaM ara ollorly Miay. tha ratio la 90 
yaara vlll ta aSaat aM la alt. 



yaara 

tHIri iM or ayHl o 




_ _ aroilat tfcat Ma lav UrM rataa ttat otartoi tyo 
aM Mali yroiaoo lav aaoaaloymoat ratM aai avaa labor 
Mf ar mm tlM ta oom. Aaaorilaa ta oaport 
„„■, tfca vMlMalo aai ratall traia aai aorvloo laiaotrloo 
o^lay <0 yaraMt af all olior vorkoro, aai 70 aorooat of tho 
avarali yraJaaMi iMraaaa la aaylayaaat ttu-aat^i 1990 la oxyootoi 
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to oooup In profeeelonal and teohnloal, olerloal, and aervloa 
S2£^2a X i«S*. "»•«•«"»• 1« *he younger labor for" aw woduoe 

ch . n!!?!?^! th.«e trende, enployaent and retirement polloioe in 
5i?ir2™!5 BV 1 W h »v« been ot rooted toward encouraging earl" 
5h. ia^L?i!!! ,, } # ' J 00U1 8 «<> w1 ^ «m develop Su?ftg 

SJ-S^iiir*^ 10 ?' ± n ?*"• 1:0 •»■• • euffioient number of 
Zltllrl '"■?!, ?f*, of Iabor f0PM t0 «ke room tor younger 
5?™"- Similarly, nine out of ten private penelon plane offer 

^:x l . 4 .ft;r^\.^%^rb?r1b•Sa^ th " fiw •^^swfsa 

Tht rcatircioa on oldar worker •aploymenx are aT«rtlin» 

?he i2a?*30 ?.M. 0ld r;.S:? iS,"*: 11 dP0 K> ln 8 dramatic JgduriB. 

reU^tyJi, .tea.." ft'WiPMio" o^olEr"*^^. held 

woBen*are°ln n t?e 7 iahS? r S* n1! vf ' lS held^a*".;?. .'Sarly 

L .1 U S° r foro ' b « 0 *«»« 'heir eoonoalo atatua la 
b22«2iSi!2 n «; h Thp ««-V»"«« of all new Soolal Security 
oenerioiarlee eaoh year retire well before their fisth «ir«hi.. 
•nd aoot begin collecting bonef 1 "a at age 63 . A Jul5 ?985 **' 

S. JSaiv?S^: ln S 0ffl °! ' 0A0 . ) « ud * *h« alSoet'nalf of 

J£ M ldu J 1, , Wn0 p ?2 ,lvt P rlv »te penalona atart reoelvln* them 
rTaoftng 65? 6 ° P#r ° ,nt 'living the. before* th,B 

leaamSi J utu i* • 00n0 "l? security of older Aaerloane l a 
5S2K!l Md * ! aply labop fopoe withdrawal, thoae who do not 
5e^i!£V2 h T!!J lM V op " lltol * ™ f » u *>elow the poverty iwal. 
- : ? - p,tl r*" ,nli oontrlbutee to the flnanolal iitrain !» 

Soolal Seourlty and private penelon plana" Slta Sha «ST*2r 2* 
people getting maximum aoolal aeourUy benefite "a i2o?2e2i«. 
?SS5 «"*™» ««V" *»a Con.ua SurSau'da^for 

ilw.'oSr H^llllon'hfS :n 1U1 ° n ff pl * •»« 65 ov«r 1* that 
i-Ul _?7 7 ■ 1111 £ n had an annual lnoome of leae than 110 000 

™ a'^?!', % av 2 p ?i• ^ "o»*l ooourUy^eniiir 0 
&i d „?2i* •""•'i' J* *?«T68'00 t leae than $4,000.00 above the 
2ffi2i? Poverty level income for an elderly wuple. Only 
ellghtly more than half of Aaerloana currently lithe wSS foroe 
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Serious shortages of akllltd labor may davalop In oortaln 
Industrlsa unless the early retirenjnt trend la reversed. It 
appear e, however* that labor deaand la not yet aufflolant to 
satisfy older persona 1 ourrsnt enployaent needs, filling labor 
shortages jrlth older workers would laprove the eoonoalo statu* of 
older adults and their faailias, and inoreare eoonoalo growth. 



The eaergenoe of diaoriainatory eaployaent praotloea for 
older workers oan be traoed.to the late 1800 •a In the United 
States. There if soae evldenoe that In the late 1900 f s, negative 
attitudes about tha oapaoltlee and .productivity of the aged were 
already ooaaon throughout tha Hatlon. Tha development of 
retirement aa a aoolal pattern In Industry may have served to 
enhanoe and legitimise eaployaent diaoriaination praotloea 
deaplte early evldenoe that older workers were oapable, 
ooneoienttoue, and produotlve eaployeee* 

Mora re oe fitly, two nationwide aurveys by Louis Harris « 
Aaaoolatea — one in 1975» the other In 1961 — found nearly 
ldentloal results! 8 out of 10 Aaer loans believe that *aoat 
employers dlaorlmlnate against older people and aaka It diff ioult 
for then to find work." The perception of wldeapread age 
diaoriaination held by the publio la shared by a majority of 
business leaders. Moat employere believe age diaoriaination 
exists, aooording to a 1981 nationwide aurvey of 552 eaployera 
oonduoted bar William M. Meroer, Ino. The following key points 
Hiumaarlss the aurvay'a flndlnget 

61 -paroant . of amployera believe oldor workera today are 
dlaorlmlnated against in the employment aarketplaoei 

22 percent olala It la unlikely that, without the preaent 
legal constraints, tha ooapany would hire aomeone over age 
50 for a position other than aenlor management! 

20-peroent admit that older workera (other than aenlor 
exeoutlvee) have leaa of an opportunity for proaotlona or 
training! *ad 

12 peroent admit that older workera 1 pay raises are not aa 
large as those of younger workera in the same oat ego ry. 

Tha pervaelvs belief that all abilities deollne with ags has 
foatsred the myth that older workera are not as eff lolent as 
younger workers* This myth. has no basis in faot. While It la 
olear that we have not yet auooeeded In ohanglng the attitude 
that older workera hinder management efforts to laprove 
productivity, there la growing recognition of the value of older 
workers. 

A study by Waldman and Avolio, publlahed In the February 
198$ Issue of the Journal of Applied Psyohology 9 rsvsaled little 



OLDER WORKER PRODUCTIVITY 




108 



■upport for the "somewhat widespread belief that Job performance 
deolinee with ags." The reaearohere found a strong oorralation 
between performance improvements and inoreaslng age, eepeoially 
in objeotive measures of productivity . They found that "although 
ohronologioal age may be a oonvenient means for estimating 
performance potential, it falls short in aooounting for the wide 
range of individual differences in job performance for people at 
various ages." Using ohronologioal age as a bona fids 
oooupational qualification for employment deoision making, they 
saidp is most likely a mistake from a legal, ethioal, and 
organisational effectiveness perspective. 

Employers 1 attitudes may be ohanging to mors aoourately 
refleot reality. Employers report that older workere etay on the 
job longer than younger workers* They are also peroeived to 
offer experience, reliability and loyalty* An AARP survey of 400 
businesses in 1985 rsvsalsd that, in general, older workers are 
peroeived very positivsly, and that thsy ars particularly valued 
for their experience, knowledge, work habits and attitudes. The 
survey showed tnat, oontrary to popular belief » employers givs 
oldsr workers thsir highest marks for productivity , as wsll as 
for attendance, commitment to quality and satisfactory work 
performance. A surprising 90* bslisvs that oldsr workers ars 
oost-sffsotivs and ths overwhelming majority believe that the 
oost of oldsr workers is Justified when thsir valus to ths 
ooapany is considered. 

Corporate ags discrimination oan rssult in loss of valuable 
experience, mature judgment* and prioeless job know-how. 
Attltudss toward oldsr workers ars ohanging, but as ths rise in 
ths number of ADSA charges filed attests, auoh mors must be done 
to provide fair opportunities in employment and rstirsmsnt for 
oldsr workers. 

VI. ECONOMIC AND SOCIAL C03T3 OP A OB DISCRIMINATIOK 
A* Bconomio Costs 

Aooording to a 1986 rsport of the National Commission for 
taployment Polioy, several million oldsr workers suffered severe 
labor market problems (low inooms and unemployment or 
underemployment) in 1980* Unemployment is a particularly serious 
problsm for those elderly persons who havs to work for soonoaio 
reasons or who desire to stay aotive. in 1984, the unemployment 
rate for the elderly was 3*3 peroent. Of Amerioane ags 60 and 
over, 315t000 were out of work in 19842 97,000 of these wsrs ags 
65 or over. Thess numbers ars not large ooapared to younger age 
groups, but be o a use duration of unemployment is longer among 
older workers and disoouraged older jrorkere are not inoluded in 
thess statistics, ths offioial unemployment rate is not an 
aocurate indicator of the seriousness of ths problsm* 

Older workers who have lost thsir jobs havs mors difficulty 
in obtaining other Jobe and stay out of work longer than younger 
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psreone. In faot, persons ag« 55 to 64 havs ths longest spoils 
of unemployment of any group In ths oountry. Unsaploysd 
Individuals sgod 55 to 64 hsd mn avsrsge of 26.2 weeks of 
reemployment In 1984, as oomparsd to 16 weeks for vorksrs ags 20 
to 24. 

Aooordlng to ths Burssu of Labor Standards , because an oldsr 
vorksr Is likely to bs unsaploysd for a longer psrlod than a 
youngs r employee, hs or shs is also sore likely to exhaust 
available unemployment Insuranos bsnsflts, thereto suffering 
soonoalo hardships. Additionally, ths employment and Training 
Report of ths President (1978) states that ths problsss of oldsr 
unsaploysd vorksrs ars worsened by ths fast that many psrsons 
over forty-five say still havs significant flnanolal obligations. 

Dlsooarago* vorksrs ars thoss vho report that they vant a 
job but are not looking because ths* believe that they cannot 
find one. there is svidsnos that the longer periods of 
unemployment expsrlenoed by oldsr vorksrs oftsn lead to early* 
involuntary retirement as thsy suit ssarohlng for saplovasnt and 
bsooms 'dlsoouragod* vorksrs. Oldsr vorksrs disproportionately 
sxpsrlsnos labor market dlsoouragsasnt. for men ags 65 and over, 
the annual average level of d is o our aged vorksrs is almost as 
large as ths number of unemployed, the Bur earn of Labor 
8tatlstlos reports that the prospsots of an oldsr male vorksr 
finding vork ars so lov that hs is thrss tlasm mors likely to 
bsooms -Alsoouragsd and vlthdrav from ths vork f oros than younger 
vorksrs* 

Writing for ths May 1985 Monthly Labor Review, Rones, an 
soonoalst vlth ths Division of Employment and Unemployment 
Analysis, Bureau of Labor Standards, statss that when oldsr 
psopls ars asks* what ars ths rsasoas you ars not looking for 
vork, oldsr psopls predominantly oite personal reasons in finding 
a job — particularly that employers think that thsy ars "too 
old." Ronss believes that this may rsflsot a realist io 
peroeptlon of the laok of aooeptable job opportunities for 
psrsons ago *5 and oldsr vho vant to vork. Finally, vhsn oldsr 
vorksrs ars fortunate enough to find vork, they generally faoe a 
out in earnings in a nsv job and suffer a dsollns In status 
ooaparsd to thslr previous employment. Following retirement, 
many psopls sxpsrlsnos flnanolal difficulties bsoauss of 
dsorsassd lnooms whi oh often aoooapanlss rstlrsasnt, difficulty 
in finding reemployment, longer life spans, sroslon of flxsd 
pensions by inflation, and rsduosd privets pension bsnsflts as a 
rssult of forced rstlrsasnt. 

B. goolal Costs 

Msdloal evidence suggests that mandatory rotlrsmsnt oan havs 
a detrimental effeot on a person's physloal, emotional, and 
psychological health. It may svsn effeot his or hsr life span. 
Aooordlng to ths Amsrloan Assoolatlon of Rstlrsd Psrsons, psopls 
vho retire unwillingly don't fare so wsll — 30* of ths oountry's 
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a-irh Ac S^ivf ^aSa 8 ™ 4 * ln the Brltleh Medical Journal (Richard 
Smith, November 1985), aulolde ratee are higher among the 

^!! P ,« y ^ n ,haB M0ng th8 and therela Sood evidence 

Pu??h« fh. 7 :!^.?*^! 8 a «™ rl oratlon ln mental health" 
Further, the mental health of most people suffers durln* nariodii 

wor^co&lnu..? Md contlnu " ™» -eterforate ae "hHlm? £32" 

S our1! 5?" e Y en recognised the harah peychologloal 
effects of age discrimination aa "a oruel blow to the dlanlty and 
«« f ;r B ?!£I ° f - 0ne wh0 hao «•»«•« Hfe to pVoducUve rk 
ft ca ? ^Sr* dramatic toll." Rogers y. S«on, do* T. Supi? 324 

VXX « M0I8miM TO ELIMHAf g AOB DISCRHHWAfTnw 

ni 5* ! 98 L ?« n * 1ior Helna Introduced 3. 1054, the "Aae 

Discrimination In Employment Amendments of 1985." to remove the 
maximum age limitation tage 70) for ssployssr'ovsred by^ne 
th^'rh! 0 ^^ 111 ! ,0 ,? h8 of 2ab«, projections Indicate 

reSul? ?» ° BP i e ^r? llB , ln * tlon of ■"aetorj retirement would 
uSStetSr 200 000'i o ik.« a "^ n lab0r forca P»»iclpatlon of 
five MreaSr^Srlii- work8r J: ™ B jepreeente an additional 
IiT2*£?I? inoreaae in workers age 65 and over. Thus, 
•hiSS5l 0 !l# < ? J 88 ??* 0 ? 7 retirement age, while helpful to 
«°.?o!. d °f 1 i ndlvlaua , 1 oldar Persons who wish to remain 
J 8 *^ 780 ' w111 hava onl 7 a «*rglnal impact on the overall labor 
SliZJZ ,hB ? B ^ e lB P» c t of rafting the mandatory 

<m£S?JPIJE2T 65 ,0 7 0, Aocordlng to the House Select 
n 08 /^ on Aging, uncapping the A DBA would add approxlsatalv 

AO i^o? 0 ^" 848 J°v 8fta u 0var ™ 28 eillion wSJtore (aied 
40 to 70) now covered by the Act. This would bo a three »w.„r 
increase in the number of Individuals protected Jalnet aSe 
discrimination ln employment. jwowoi,.* againet age 

It has been argued In the past that eliminating unitm.. 

mov SIT TSS'USS 4 "i*^ PS-vent younter n ?e 88 5. 8 J 0 o. 
-°«i?fi.yj S ladder. A Dot study has shown, however, that 
abolishing endatory retirement would not result In dlsolieina 
?„!!!!? Uf d Be8aer f of racial minorities. The £aoor DeJaSaen? 8 
5°™i«5 8 ? ,ha , rl8a , ln Por»ieslble mandatory retirement awto 70 
reeulted In only negligible effeota on women, minorities and 
JiKiarK 8 abolishing mandatory ritlmn would have a 
8 1?„« i?-"j!Ji ,,al u lBpa "- The ™ or Department studies alao 
SlS?**^!,! 1 ! 8 * an lnc reassd numbePof older workers would 
significantly delay promotions for younger workers. One atudv 
reported by the House Select Committee on Aglngatates that a t.„ 
psreent increase In the labor force parUc^fon^lMs'of men " 
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age 65 and over* would delajf, on average, promotions ax the 
highest ranka by only one-half year, while at the lower ranks 
individual promotions would be retarded by approximately five to 
ten weeks. Similarly, simulations conducted by The Urban 
Institute suggsst that ths fear that eliminating the mandatory 
retirement age altogether would seriouely affeot Job 
opportunities for younger works re ie unfounded. 

There is little evidence that a glut of older workers is 
holding baok younger onee. Ths percentage of older Americans who 
choose to continue working continues to decline. Government 
statistics for November 1985 ehow that only 11 percent over 65 
are still working. Renowned economiet, John Kenneth Galbraith 
has said that ws should not "accept the oommon argument that 
retirement is necessary to make room for younger newcomers; there 
is no fixed limit on the number of employable men and women in 
the economy* Also, one Court rejected ae discriminatory ths 
rationale of "creating advancement opportunities for younger 
people. " In Bradley v. Vance , the court statsd: "However, an 
intsrsst in recruiting and promoting younger people solely 
beoauss of their youth is inherently diecriminatory and cannot 
provide a legitimate basis for ths statutory scheme." 

VIII. ISSUES SURROUNDING MANDATORY RBTIRJMBHT 

The key political issues in the debate over mandatory 
retirement have little to do with the merits of the issue. 
Instead, the debate hinges primarily on five related concsrns: 
Bach of thsss is discussed below. 

1 • Jury Trials 

Seotion 7 of the ADSA incorporated the enforcement scheme 
used in employee motions against private employers under the Fair 
Labor Standards Aot (FLSA). In Lorillard v. Pons, the Supreme 
Court found that the incorporation of the PISA scheme into 
Seotion 7 indioated that the FLSA right to trial by jury should 
also bs incorporated in the ADSA. Ths, Lorillard holding was 
oodified in 1978 when Seotion 7(c) was amended to provide 
expressly for jury trials in actions brought under that seotion. 
ThuSf the 1978 amendments expressly confer a right to a jury 
trial and the legislative history indicates that it was viewed as 
an important incentive for voluntary compliance. 

Many employers argue that the right of an aggrieved worker 
to have a trial by jury of his peers should be taken away, 
allegedly because juries are too sympathetic to older workers. 
The Labor Polioy Association has said that a judgment for or 
against the plaintiff should be. based upon a reasoned, 
dispassionate view of whether a violation was committed under the 
law as written. Companies say that too often such judgments ars 
instead based on a jury's emotional response to a plaintiff's 
situation. Companies also feel that the right to a jury trial 
does little, if anything* to promote the effeotive employment of 
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older people — but aimply providee wind/all benefits to those 
who bring suit. 

There la no olear-out evldenoe that Juries are more 
sympathetic to aggrieved older workera than are judges. A reoent 
study by Barbara FoBberg, in which 239 ADEA oasee were analyzed, 
ln ?i2 aX68 ? ha ? Jury ve rdiots ahov no blaa toward plalntlffa. And 
a 1984 analysis of age oases by Shuater and Miller revealed that 
employers have been vioto-'/.oue in 63* of the ADEA aotlona and 
that plaintiffa have Been vheir pre-1 979 rate of suooess (33S<) 
?£l slightly Improved oinoo 1979 — limiting the impaot of the 
1978 Jury trial amendment. There la a' so the important 
protection for the employer of Judgmenv notwithstanding the 
verdiot, whereby a Jury award oan be reversed upon appeal. 
Without jury trials, plaintiffs in age discrimination oases would 
be severely disadvantaged and the enforoement meohanlam of the 
aot would be greatly undermined. 

In oontraat to the FLSA, there la no right to trial by jury 
in oases arising under Title VII of the Civil Rights Aot, whioh 
prohibits discrimination on the basis of race, color, sex, 
religion, or national origin. Bnployers argue that age 
discrimination oases should not be treated differently. Supreme 
Court Justice Brennan found this argument unpersuaslve, saying 
"the Court has previously said that, despite important 
similarities between Title VII and the ADEA, it is the remedial 
and procedural provisions of the two laws that are oruoial and 
there we find significant differences. " 

2. Liquidated Damages 

Under the Al)£A, a prevailing plaintiff is entitled to 
liquidated damages in cases of willful violations. The 
liquidated damages provision of the ADEA imposes double liability 
(usually baokpay) to provide an effective deterrent to willful 
violations. liquidated damages decrease and deter future 
violations by enoouraging employers to enforce the Act, sinoe 
they may think twice if double damages. loom ahead. 

In practice, courts limit the amount of liquidated damages 
awarded to benefits specified in the ADEA and they generally do 
not allow additional amounts for punitive damages, pain and 
suffering, or damages for emotional distress. Thus, liquidated 
damages are important beoauae judges are reluotant to order Job 
reinstatement or monetary awards beyond the date of the decision, 
even though the plaintiff may continue to experience problems 
securing appropriate employment. The availability of double 
damages also encourages conciliation beoauae it shifts some of 
the bargaining power from the employer to the employee and may 
make employers more willing to settle. As employers try to 
achieve the most cost-effective solution to minimise their 
losses, the spur to oonoiliation may be strengthened rather than 
impaired by the liquidated damages provision. 
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In the past, however, employers have supported proposals to 
•eliminate liquidated damage swards under the ADBA. Be ploy ore 
/eel that Hake-whole relief Is adequate regardless of the nature 
of the discrimination. In addition, many companies have 
suggested that the availability of liquidated damages has 
discouraged settlements, hindering the Informal resolution oi 
euoh suits. 

According to the Labor Polloy Assoolatlon, ths standard of 
willfulness Is so low. that liquidated damagss are routinely 
awarded In ADBA litigation. It should be noted, however, that a 
ruling by the Supreme Court In Transworld Airlines, Ino . v. 
Thurston In January 1985, rejebted lower oourt interpretations 
that a violation Is willful If ths smployer knew that the ADBA 
waa "In the ploture," and held that a violation Is "willful" If 
"ths employer either knew or showed reokless disregard for the 
matter of vhethc/ Its ocnduot was prohibited by the ADBA. " The 
aotlon by the Supreme Court In adopting this single standard 
allows all courts to follow a uniform guideline In deoldlng ADBA 
liquidated damagss olalms. This standard provides protection for 
employers against ths arbitrary Imposition of liquidated damages. 
At the same time, It enoourages employers to know about the ADBA 
and to try to dlsoover whether their aotlona will violate the Aot 
before they take the actions. 

J. Academic Bxemptlon 

Employees of oollegee mad universities came under the 
protections against .age discrimination In employment by way of 
the 1974 amendments to the ADBA. During consideration of the 
1978 amendments, however, the question arose t what would the 
effeot of raising ths ags limit from 65 to 70 roars would have 
upon tenure agreements between sohools and oolleges and their 
teachers? After much negotiation, Congress decided to exempt 
tenured faculty members from the extended proteotlon of age 70 
until July 1, 1982. Prior to. that date, tenured faculty oould be 
refused employment, ^discharged, or foroed to be retired after 
reaching age 65. Ths temporary .exclusion Incorporated In the 
1978 aot applied only to faoulty members employed under a tenure 
system. 

There are numerous arguments both In favor of and In 
opposition- to providing a similar or longer exemption If the age 
70 cap Is lifted. . In faot, this has become an Issue of muoh 
debate within the educational community. Aooordlng to testimony 
before the Senate Labor and Human Resouroes Committee, faoulty 
and higher education administrators ars generally In agreement In 
seeking a pemmaaent sxsmptlon for any uncapping of the 
mandatory retirement ags for tenured faculty. The American 
Federation of Teaohers (APT), whloh represents more college 
faoulty .members than any other national organisation, and 
reportedly the latlonal Bduoatlbn Assoolatlon (MBA), oppose such 
^exemptions for faoulty. Ths Department of Labor recommence a 
temporary exemption for faoulty at age 70, If the age cap Is 
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i M <*<L^" 5 8 " 11 ar 8»»d that in order to properly evaluate the 
\£i J °* ° f an aoadeal ? «x«»Ption from mandatory retirement 
lave, one must grapple vith the prinoipal question: should the 
uniqueness of the tenure system earn Uspsem! treaSmsnt under 
™ e i«Jl /"S 18 ,ne ; e •'tffioi-w evidenoe that the aandatSry 

" n L 0f Mnure 5 f ? oull y nerves ths national interest to ths 
ffi ofVploym-E? ** ""<"*«s**em of individual 0 

- M r-2 h ?r e ^ i8 * n01! 8 § r8a1! deal of controversy vhsthsr ths tenure 
uniau" iS 5hf? 8 r 8 ?L frOB W 0 * 11 " •■Ployment situations. Sti. 
«„2« 8f1ier 8 J roa "*on»ry Period and acceptance into a 

ind^nfenne "V" 81 " 8 18 f^reat deal of esourity and 
independence, and boss vould argue that faculty win an 1ov * « nnn 

^1^: JJf^fer- TenursVotsots "oadeaio ??eSdoa y h? 8 
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Wloi".j; at0 t r hr 8 !Jfg 8 "^ ,h8t " Uh0ut a * a "ned •»« « *hi. ^ 

' ,hrou « h 15,16 tsnurs oontraot and by way of ths 
■andatory retirement ags, sduoational institution* vould, for a 
number of reasons, be foroed to end the tenure system and theee 
protsotions to aoadsmlo frssdom and exeellenoe. 7 8nd * h888 

Ths claim has been made that vlthout mandatory retirement «t. 
m«s 70, , institutions of highsr sduoation will „ot os able to 
COn I i !' U ! 5° brln «, 1 n Wood- or intsllsetual surgs „esdsd 

ln»S i !l^ n • X0 *, Uen 2 e * 18 ar « tt8d tha * Planing foF ths 
?" d 1,8 faoult y nssds * undermiHea by the 

increase in othervlss rstirsd faoulty which would ooour if the 

]0 cap ? srs to be lifted. I „ other words? ths older faculty 
tEcnera*^ K^'V 88 ln8tl ™*on hiring youngs? 7 

• 88 ?n*I 8 I5 0 ' wl1ih * helr ourrsnt stats of knowledge, ars better 
ar Ui i2! d h°- 88 i V8 ,ha n88d8 of tha ■ohool. PurthsV ths 
argumsnt has been made that allowing older faoulty to teach or 
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important flaws in ths above vievpoints. To begin" xhlll is not 
2?£i C ^* 81!8 t0 Provs that ths abilitiss andwntributions of 
a 0 ad--f 8 -^L d8C ii n8 " lx \*&- Acuity ars not leas valuable to 
r 5! 8i ala PlJ ,h8y have rsaohsd ths ags of 65 or 70. 

i£. f8C ?JS xh i lB Pl io "lon that younger faoulty are more productive 
than oldar faculty was wsll rcputsi by ths landmark study of the 
F^h.' 8 , 0 ! 80hola "fc a oiMtia« Md «thsmaUc?M^ t and of tnoss 
Gerontol t" 8 ^^ I™* 7 I" P UD l lahaa in ths Joufnal of 
»*„ 0 ^?j2F-i!lJ 966 Wayn8 Da nnis, and in ssssnos, found that 
productive vork can continue into one's 70' s and beyond. Andin 
many oasss productivity is grsatsr in one's 70's Z in onsV 
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In addition, Altai D. Calvin, Fn.D. of the University of 8an 
Franolsoo has written about the numerous oooaaloaa ha haa 
witnessed where outstanding faculty aaabara vara foroad to retire 
•gainst their will. Such aotlona oaa lead to a loaa of Important 
leaderehlp In the aoadealo setting, and oaa have negative impact 
on otodante who loae their advleora and aentoro. rorood 
retirement can aleo have a slgnlf loant lapaot on the atmosphere 
In the edaoatlonal environment. 

Are older faculty a bad rlak beoauae of their health? In a 
paper published Jy the Association of the Bar of the City of Wev 
Tork, Oscar Ruabhauaan vrltaai "At eoae point In the aging 
proooss, lapalred functioning beooaea ao great a rlak that It la 
reasonable for an eaployer to be unwilling to aaeuae It; and 
unreasonable for aoolety to Inalat that eaployere be aubjaoted to 
It." Yet, alaoat In the aaaa breath , the author eonoedee that 
ohronologloal age tella ua wary little about the performance 
capability of particular Individuals who may be quite capable 
of performing in the aoadealo ooaaunlty elaply beoauae our 
general knowledge tella ua that older adulta experience more 
health related problems than younger persons? Common cense, the 
aany example e of healthy older Americana, and the walue we place 
on individual rights* tell ua the ana we r la no. 

Vlth regard to thoae who hypothesise that older faculty keep 
alnorltlee and women frca acquiring faoulty pomltlona, there la 
little proof. In fact, statistical Information gathered at 
Stanford tialverslty and analysed In a paper by Allen Calvin 
auggaata that even with mandatory retirement and Initiatives to 
hire more alnorltlee and woman, there waa only * alight change in 
the percentage of minority and woaen faculty oa the tenured track 
and holding tenured faoulty posit lone, but there la no definitive 
link -~ 1 * - - ~*m~- m, — — * — . 



toldlng tenured faoulty positions, 
to keeping older faculty employed. 



Thoae In opposition to lifting the mandatory retirement cap 
for faoulty often believe that performance appralaala are not a 
better orlterlon for ending aarvloe than age. it la auggeated 
that relying on the evaluation of Individual faculty performance 
to deteralna the fate of older faoulty leaves out the needs of 
the department, institution, and the etudente. Ironically, the 
use of appralaala Instead of mandatory retirement waa labeled aa 
age dlaorinlnatlon by one exemption supporter. 

Those opposed to the use of evaluation teohnlquea for 
faculty also testified that the burden of proof would be too 
heavily plaoed on the Institution to establish a lack of 
capaolty. Further, It la argued that It would be extremely 
dlffloult to Identify and quantify the needed data. In addition 
to being. unpleasant, such a taak la considered, by eoae to be too 
time consuming and expensive for the Institution. 

On the other hand, there are also thoae who believe that 
evaluation and appraisals are suoh an ingrained eleaent of 
aoadealo Institutions that their use with regard to continued 
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saploymsnt would not be devastating. In fmot, some universities 
have proposed subjsotlng tenured faculty to perlodlo review 
regardless of age. 

In oonoluslon 9 there are numerous flnanolal v polltloml, and 
institutional reasons to support an sxsaptlon froa the lifting of 
the mandatory retirement age 70 oap for tenured faoulty. There 
are also sound arguments against trsatlng faoulty differently 
than other Individuals who slaply want to work until thsy are 
ready to retire. There are thoee who will Maintain that a 
ssnslbls syatsa aust try to aeet the general oonoerns and the 
normal situations rathsr than ths variations, and that 
Institutional goals ars mors important than individual need. The 
queetlon remains t is the tenure systea so unique that eoolety 
should overlook Its dlsorlalnatlon against older workers? 

4. State and Looal Polloe and Firefighters 

As smrllsi noted, the ADSA allowe an exception against age 
dleorlalnatlon In the workplaoe where "age le a bona fide 
oooupatlonal qualification reasonably neoessary to ths normal 
operation of a partloular business, or where the differentiation 
is based on reasonable faotore othsr than age." The bona fide 
oooupatlonal qualification (BFOQ) defense has been aost 
successful In oases that Involve publlo safety. In general, 
oourts havs allowed maximum hiring ages and mandatory retirement 
mgee fer bus drivers and airline pilots, and, on oooaslon, polloe 
of floors and firefighters bsoause the safety of the publlo was at 
stake. In general, oourte have upheld age as a BFOQ when 
eaployers wsre able to demonstrate that mil or nearly ail workers 
bey.nd m speolfled age oould not perform safely of effectively, 
or ?.hat Individual testing of workers was slthsr lapraotloal or 
insufficiently developed. As a rssult, individual testing 
pollolss and proosdurss to replaoe age restrlotlon polloles In 
publlo safety oooupatlons havs reoently gained attention. The 
oourts, howsvsr, havs been Inconsistent and ths laok of olsar 
Judlolal guldanoe has proaptsd oalls for refora. 

The Issue of whsthsr publlo safety offloers should be 
treated like other eaployees under ths ADSA also gained attention 
after the Supreme Court, on Mmroh 2, 1983, In SSOC v. Wyoming , 
determined that the State's gams wardsns wsrs oovered by the 
ADSA. Many states and looalltlss havs mandatory retirement age 
polloles below ags 70 for publlo safety offloers and ars 
oonosrnsd about the lmpaot this deolslon will have. As a rssult, 
legislation has been introduced to exempt publlo safety offloers 
troa soas or mil of ths ADSA provisions. 

Supporters of suoh legislation argue that ths mental and 
physloal demands, and safety considerations for ths publlo, ths 
individual, and ooworkers who depend on eaoh other In eaergenoy 
situations, warrant mandatory rstlrsasnt agss bslow 70 for these 
stats and looal workers. Sponsors of ths legislation believe 
that it would be dlffloult to establish that a lowsr mandatory 
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rexiremenx age for public safety officers is a BPOQ under the 

\c? oauM ? f *" flfl l°ting court decieions; and even if 
possible, would require cosxly and xlms consuming lixigaxion. 
They quesxion xhs feasibilixy of individual employee evaluations, 
and soae have sighxed the difficulxy involved in administering 
the teets because of technological limixaxionm concerning whax 
huaan characteristics can be reliably evaluated, xhe equivocal 
nature of xeet results, and economic costs. 

Those opposed to exempting safety officers from the A DBA 
note that age affects each individual differently, and they say 
there are teets xhax oan be used xo measure xhe effects of age on 
individuals, including those xhax measure general fitness, 
cardiovascular condition, and reaotion time. They cite researoh 
2? X !I? P* rf °r»ance of older law enforcement officers and 
firefighters which supports the the conclusion that Job 
performance does not invariably deoline with age and researoh 
shows that there are aoourate and eoonomioal ways to test 
physical fitness and predict levels of performance for publio 
safety occupation. All that the A DBA requires is that xhs 
employer make individualised assessmenxs where ix is possible and 
practical xo do so. The only fair way to dexermine wno is 

p 5^ oally * {lualifiad xo Perform police and fire work is xo test 
abilixy and fitness. 

Mandatory retirement and hiring age limits for public safety 
workers are repugnant to ths lsttsr and spirit of the A DBA. which 
was enaoted to "promote employment of older persons based on 
xheir abilixy rather than age" and to "prohibit arbitrary age 

Jil 0 !^. 1 .?? °" i n •■Ploy"^*' 1 I* Congress* inxenxion xhax 
ags should noxbsussd as ths principal determinant of an 
individuals abilixy xo perform a jobTbux thax xhie 
determination, xo xhe greatest extent feasible, should be mads on 
an individual basis. Maximum hiring age limit it lowland 
mandatory retirement agss conflict with this intsnt because they 

i^^!?a°«i? 0ti0n8 °? •4«- bft8ed incapacity and do not consider 
an individual's potsntlal or job performance. 

5» Hiring and Proaoxion 

Age disoriminaxion, whsxhsr it is in promotion, whether ix 
is hiring, or whether it is in rstlrsasnt, is a violation of an 
individual's oivil righxs, and ix la a principle xhat should be 
fuX « f?' lao ; ed °y legislation introduced by Senator Heine 

would lifx xhe age 70 oap wixh regard xo forosd rsxlreaent and 
ail oxner xerms and conditions of employment. Ho distinction is 
mads between ths people already employed and xhe people sssking 
employment and sssking promotion. ° 

In contrast, xhe Administration supports lifting of ths age 
70 cap with reepeot to dleoharge, but not with respect to hiring 
and promotion dsclslons. Ths Administration has taken this 
poeixion, in parx, because ix believes xhat when individuals ars 
hirsd or promoxsd xo nsw reeponslbllix.T, companies very 
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frequently aake investments in thea whloh they expect to ba 
amortised over a longtr period of tlae. fcmployere alao fear an 
Inoraaaa In ago blaa lawsuits if the age 70 cap wars lifted with 
reapeot to hiring and proaotion. 

Although it is raasonabla to believe that psraona hirad 
at younger agas vill work longer and therefore ba a battar 
lnveetnent, this soonoaio oonsidsration oannct ba tha basis for 
tha age diaoriai nation. It should also ba aada olaar that 
buainaaaas oan always disaiaa aldarly workers who ara Inoapabls 
of performing a particular job. Aooordlng to DOL, only 3 1/2 
paroant of all tha ooaplaints f ilad at BOC oonoarnad hiring and 
proaotion. Tha vast aajority of ooaplalnte wars for othar 
parsonnsl aotlons suoh as dlsohargs and ratlraaant. Thus* It 
appears that oldar workers withstand many foras of age-baaed 
"employment die oriel net ion - bringing eult only In oasee of 
separation. Btployere need not 9 therefore 9 fear slgnlfloant 
Inoreasee In age olalms. 

finally, a strong arguaent oan be mads that Congress would 
violate the equal protection ooaponent of the fifth aaendaent due 
prooeoe clause If it enaoted the leglelatlon that did not oover 
hiring and proaotlons. In esssnoe, suoh legislation would orsats 
two olassss of persons who are age 70 and over — one ooapoasd 
of those who are currently eaployed and are not seekiag new work* 
and the other ooapossd of those who are seeking new work 
(regardless of whether they are ourrently eaployed or 
unenployed). Individuals In the fomer group would be proteoted 
against age-based- employment dlaorlmtnatloni Individuals in ths 
latter group who are seeking new poeltlona or proaotlons would 
not be proteoted by the provisions of the A DBA. Ho logical 
prlnolple foras the basis for the classification — Congress 
would apparently arbitrarily ohoose to presume that workere who 
are over a particular age are oompctent as long as they are 
employed in a particular Job, but inooapetent if they seek 
proaotion to a higher position or seek employment with a new 
employer and the classification does not rationally further the 
purposes which the ADBA was enaoted to. serve — "to promote 



A March 1985 report by the national Commission for 
Ifeployment Policy showsd that "older job seekers wars 
considerably less likely to receive job referrals than youngar 
job aeekers," due to dissimilar treatment and the laok of 
appropriate employment opportunities. Thsrs is no good reason 
that age discrimination should continue for Amerloans over 70 who 
are looking for work or for a promotion, and end only for those 
who have a job and who don't care to advance. This is 
particularly so where Congress found that oldsr workers are 
"disadvantaged In their efforts to rstaln employment and 
especially to regain employment when displaced from Jobs." 
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tmrlM tbo poot iooaia, tbo Qaltoi Ha too bao ao*t4 olooor 
tovari aatloavlio ollalaatloa of aaaiatory rotiroaoat. In 
aMItlaa ta tbo Foioral rill In taaalaf Mutator; rotlroaont 



tbro^i t*o A MA, aaay ium bava aotoi to iM tblo fora of mo 
ilaorTalaatlaa* oltbor by vay of opoolfloi aaaiatory ratlraaont 
protloloaa or aoaoral aft iUarlalaatloa Uya. Aany otatoo havo 
allovoi oaoaptloaa alallar to tliooo foaai vltbln tho Poioral law. 
It abaali to aotoi tbat tHo ooproaaoy olaaw of tbo Oonotltttlon, 
arttolo it olaooa t t bao Woo Utorprotoi to allow toioral 
proaaptloa wboa otato aaaiatery rotiroaoat lava ooafllot with tho 
Itrt Mniimi to tbo foior*i a*t iloorlalaatloa law. 



A rooort tltloi # »o Hatoo of Otato llaaiatory Rotiroaoat 
Lavo,' wrlttoa If Ibaroa Uwroaoo of tba Rational Conforonoo of 
•tato loflalataroa (iOtt) la Ooooabor protlioo lnolght on 

too togroo to wblob ota too bavo aotoi to ,oai aaaiatory 
rotiroaoat. It la apparaat tbat ttrtaally all otatoo baa 



aaaiatory rotiroaoat tbraigb TO for at loaat oao olaaa of 
vorbora ll.o.. ataao aovoraaoat, looal gfror^M, > rl ™" 
Mr), n foot i tblrtooa otatoo oioooi Voioral ataaiario by 



aOOtari • ta imi • w.»rwww mm ™r§* «# 

olla&aatlaa farooi rotiroaoat at aay apt. fbooo otatoo Inoloiot 
Oallforala, Florida. Oaarfla. lav^. Iowa, llalao, Maaaaobaaotto, 
Noataaa. low liafiblro, Rov Jorooy. low Ttork, toaaaaooo. ani 
Viaooaaia. Ul of tboaa otatoo oaooft Ooorgla, Iowa aai 
tiiiiHTf apply tbalr baa oa all olaaaoo of oaployooo — otato 
fatoraaaat/laoal f ovarata t aai prlwato oootor oaployooo. 



Aaoorila* ta tba MM rapart. aaotbor tblrtooa otatoo bavo 
mi arofiSltloaa aaalaat ago iloorlalaatloa for at loaat oao 

otatoo laolaiot Alaaba 9 Arlaoaa. 

lov 



laTdoaMOtiaat, Rolavaro, Rarylaai, Nloblaaa, Ro*aia 9 
t Roetb Oaraliaa, iortb lataota, Oblo. aai foraoat. 
waaoly. tfcoao atatatoa U aot pravlio a oloar-oat baa 

oof rotiroaoat. tbo la«a rofor to m m aallla*, koootor, 

Mi ootftl bo Utorprotoi aa ollalaatla* aaaiatory rotiroaoat for 
m» hi. 0U of tfco otatoo U tfcla oatojory attar a baa on all 
oBoaS of laalQfint Alaaba* loraUt lov ftoaloo, Iortb 



Oaraliaa* Iartb Mota aa« foraoat. 



govoatooa atataa paraxial floral lav by baaalaa aao 
iiMfUUatlaa Mtll aa lailt' ^al r iatb M tbt ago of 70 f aa4 oao 
atato (Kat firgUU) oaOo ito a#o ilaorlalaatloa at ago 65. 
Utoroatlafly oaoagi t 14 atataa atlll rotala tbo aatborlw to 
raaairo tMlr ova lapljfuo aai aoao looal aovoraaaat oapioyooo 
taTotlro at a#o ToTfto lovol of flaalbllTty vltb rogarO to 
awlloatlaa oftboao lava varlaa froa atatoto otato. for 
iSnal! ■ tat ta vaar ostoaaloaa» ooao allow* for aotoral yoaro 
U aioSar oyoalf lai a#t t aro ooaaoa araotloo. fboro aro oli 
atataa vltb aa oxooytloao to tbolr ago 70 rotiroaoat »oli«y, aai 
tvo atataa (latlaaa aai Wyoala«) tbat oall for rotiroaoat prior 
ta oao 70. 00, aai Hi roapootltoly. la lava aai Mloooarl. looal 
fPtarLoat oaal^ooTaro oabjoot to looal ioololoaa rooarilag 
aaaiattrr ratl raaaa t. 
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r... J h !-*U*?If!5 0hart , 1 1Ut> •*»«• It" status with 

llS.Ur °i5S^ «nd MS dlaorl.lnatlon lawa „ 0 f 

X. 0OW0LPBIOH 

. sllslnstln* aandatorj rstlrsssnt will signal our rsooanltlan 

Mk! 5!"i? r ' 1° th ? lr mi Psrtlolpatlon. As wa 

■ana profrsea In knooklnf down bsrrlsrs. ws aunt vltoroual* Znm»» 

Jf! 1 2 n L Pr0 r , "^"w thM , , '" nla snlo?M.sni 8 2.oninis£rof 
thj ASIA and whloh would esrloualy arods its protsotlona and 

J5f?S2 n * ^ Othsr birriar." suoh as ths nssatlvs 

isaiaiiXd^w - * »: ploy,r " •°j m4 »° rk "»' 

»!!.!„! !f , W V? ,,a *° • a »«* t « «sploysps to sss oldsr 

Shi! °E S.i?;^*^^ 0 ■■■•wo., that thsy ara and to anoouraga 
ths. to dsvslop esoond oarssr and ratralnlng prograas. ioh 
sharing, and part-tlaa and flaxltlaa work aohadufss^ 3 
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Chart I 



Mandatory Retirement/Age Discrimination Laws 
Affecting State Government Employees 



u J A 5 e Age Mandatory 

Mandatory Discrimination Discrimination Retirement 
Retl rtment Banned Banned ( y«M mis 

Banned (no toe limit) (age 70 limits ages) 



Alabama 

Alaska 

Arizona 

Arkansas 

California 

Colorado 

Connecticut 

Delaware 

Florida 

Georgia 

Hawaii 

Idaho 

Illinois 

Indiana 

Iowa 

Kansas 

Kentucky 

Louisiana 

Maine 

Maryland 

Massachusetts 

Michigan 

Minnesota 

Mississippi 

Missouri 

Montana 

Nebraska 

Nevada 

New Hampshire 
New Jersey 
New Mexico 
New York 
North Carolina 
North Dakota 
Ohio 
Oklahoma 
Oregon 
Pennsylvania 
Rhode Island 
South Carolina 
South Dakota 
Tennesson 



x 

X 

X 

X 

X 

X 
X 
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Agt Age Mandatory 

Mandatory Discrimination Discrimination Retirement 

Retirement Banntd Banned (various No 

State Banned (no aot limit) (aoe 70 limit) aoes) Law 

Texas 5 

Utah * 

Vermont X 

Virginia X 

Washington X 

West Virginia X 
Wisconsin X 

Wyoming X 

Total 13 6 9 22 



Chaxt prepared by the 

National Conference of State Legislatures 
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Item 2 



JOHN KKNNKTH GaLSRAITH 

Harvard University 
Camsridok. Massachusetts 



June 4, 1986 



Senator John Heinz 
United States Senate 
Chairman 

Special Committee on Aging 
Washington, DC 20510 

Dear Senator Heinz, 

I very much applaud your Initiative. It la high 
time that the question of retirement was based on the 
Individual case rather than on broad formulae that 
exempt administrative officials from the need for discussion 
and negotiation. Unfortunately, however, I simply can't be 
with you on June 19th. I've had to set that time aside for 
some urgent book deadlines. I am truly sorry. If I can be 
helpful In any other fashion* do let me know. Meanwhile, 
I am enclosing a piece which I wrote on this subject some 
months ago. 



JKG:ath 




Enclosure — "Work, Retirement and Aging: The Distant Prospect" 
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WORK, RETIREMENT AND AGING t THE DISTANT PROSPECT 
John Karma th Galbraith 

Ultra ara iom notabla rdvanta?,aa in any adventure into long-range 
foracaating, and, it must ba aaid, thaaa have baan rathar fully exploited in 
our tine. Given an alapaa of twenty-five yaara before the forecasted result, 
there ie an excellent chance thet the fprecoetor vlll be aafaly dead. So aleo 
thoee ill-motivated people who might hold hla errore against him. John Kaynord 
Keynes, reacting to the ca capiat inatincta of acononiste that caunc them to 
apeak of what will happen in the long run. obeerved ecldly but with undoubted 
truth that "In the long run we ere ell dead." Given theee advnntnpca nf the 
forecaster, all long-range prediction ahould be regerded with dintlnct rcaervc. 
All who describe themeelvee profeaaionally ae futuriete ahould be thought cnK"K<*d 
in a not terribly demanding form of fraud* 

However, there ere aome predictions that can ba offered with modest 
confidence; theae are predictiona detailing what haa already happened or in now 
happening but which haa not yet been recognised. Whet exiata will quite likely , 
continue* The opportunity for such forecast, if nuch it may he ml led, eg let* 
in more than modest degree as regards age, work and retirement* Always mimmluK 
that our compulsive warriors and weapons-buildcra allow us a future, there in 
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aors then a possibility that it will be • projection of the widely unrecognised 
present. 

This last begins with the modern nature of work. There it no word In the 
English language that covera more disparate, indeed more radically oppoaing, 
circumstance!. For some, indeed many, work ia heavy, tedious, muscularly 
debilitating and mentally boring* Prison tentencet htve enciently been to "hard 
labor." Work it a form of punishment. But not for til. For othert work, even 
more than sex, is the most fulfilling of enjoyments. We uss the same word to 
denote pain and pleasure, an incredible spsn. It characterises an activity that 
would not be pursued except for the compensation; it diaguises a sense of guilt 
that one should be paid for what one deeply wants to do. My Harvard colleagues 
have told me with appalling regularity over the years how hard they work. All, 
without exception, would be utterly dismayed were the alternative to be Idle or, 

God forbid, -o be engaged in any kind of manual toil. All, when at last and 

i 

reluctantly they retire, say with unconvincing pride that renlly busier »,>* 
than ever." Not to be working is an unimaginable horror. 

I am required to say that I am no exception. As I have elsewhere u»ld, 
I was born and brought up on an Ontario farm. It was a working farm, no oihn* 
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bsing known in that culture. We vara put to work in our atrly yeara doing choren t 
following • team and harrow, halping coil hay, removing tha winter'a accumulation 
of msnurs from tha barnyard* I disdiksd every minute of it; aftor eixty yeara 1 
•till look back on that labor, with to til diets ate. Every day tinea. I have chcrltihod 
my eecspe ecross the greet divide thet separatee . reel work from whet ia celled work* 

As there ie e eeperetion between work .and whet, to greciouely, ie celled work* 
there ia alao a broad movement in our time .from real work to enjoyed work. The 
manual farm workforce, once huge and given to incomparebly tedious toil, hoe been 
reduced to the residual migrant and Mexicen cadres. The urban labor requirement* 
of the mass-production industries are in .an even betters-publics scd decline* The 
mechines and now the robots have moved in. The great modem expansion la in I he 
public and corporate bureaucracies, the health end service industries, the 
professions and (least noticed of all) in the design, entertainment, artistic and 
artistically-based industries* With, to be sura, numerous exception*, the cxpaunlini 
is in employments where work is a much better-rewarded alternative tea much wore 
painful idleness. 

The mattera just identified — the difference between work and real work and 
the expansion of the former — exist and, we may assume, will continue. Ami, 
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continuing, they will become increasingly visible. There will, in ctmNt-auuncii, 
be an increasingly visible division as between those who retire to escape a 
physically or mentally debilitating effort and those for whom retirement Is nn 
unwelcome divorce from what gives life interest and meaning. The plausible social 
and political response, reinforced by the great increase in the number of older 
voters, will be a dual policy on retirement. Those who do real, unwelcome or 
painful work will continue to retire and enjoy leisure or some more grateful 
occupation. One might hope that they will be able to do ao at an earlier nge 
than now. Retirement for those who really work is a good and agreeable thinp. and 
should come at the earliest possible age. 

The prospect for those for whom the word work is a form of public and 
self-deception is very different. Perhaps, at advanced ages, there will he some 
shift in employments. Older business executives and public officials will ho 
released from the more demanding administrative tasks; they will continue as 
advisers, consultants, public information specialists and whatever. All 
bureaucracies, public and private, have a near-plethora of such posts. Artists 
of all kinds are now known to be largely immune to the influences of ai?e; like 
orchestra conductors, they continue into their nineties. Journalists ntul wrilrts 
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also continue with only modestly diminished competence except es they succumb, 
in the American tradition, to the more exigent demands of alcohol. Pcrhnpa 
there is an age when surgeons should cease to operate; there is none ot which 
they cannot contribute usefully to lesser therapy or hospital routine* Professor* 
are, on occasion, stricken with aenile decay, but, it has long been noticed, this 
is extensively unrelated to age* (Some of the most damaging manifestations appear 
in the years immediately after achieving tenure*) The ssme is true of o wide rnngr 
of scientific, technicsl, professional and write- collar, service and self- 
employments. The notion of a fixed retirement age for nonwork employments, ns no 
doubt they should be called, is barbaric* It selects the old for the denial of 
lifelong enjoyments* And, a less important matter perhapa, it denies society the 
benefit of much useful effort* 

I began by observing that If something has already happened, one can hnve 
some confidence in turning it into s prediction* Not only is the difference in 
what constitutes work already viaible to all who would look for it but ho, of 
courae, are our attitudes toward retirement* In these last years we have greatly 
modified the rules as regards compulsory retirements the age hns been rained \^ 
-generally and in important areas of public interest prohibited* This bun Won 
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done in the name of outlawing discrimination against the old* The deeper 
reality has been the protection of the nonwork worker In his or hor established 
enjoyments. If the Issue had been mandatory retirement for real-work workers, 
there would have been no complaint. In their case retirement rinhtly approaches 
being a human right. 

I come to my prediction. In the years ahead — I waver when pressed to a 
specific number — we will have an overtly blmodal view of retirement. It will 
remain a good thing for the diminishing number of people who do real work. For 
the growing numbers who like what they do, it will come only with physical or 
unduly obtrusive mental disability. Because the old will keep on working iu the 
expanding range of occupations where work is enjoyed, the vision so much cclehi'nlml 
in our time of an age-heavy society will fade. We will not have n diminishing 
number of the young supporting a growing proportion of the old. lust end, n 
greatly Increased proportion of the old will be enjoying themselves in orcupat lima 
that are at least partly indifferent to age and from which, in consequence, the 
concept of retirement will have become quite obsolete. They will not lie n burden 
on the young; they will help sustain those of the old who, mercifully, Imve hern 
relieved from the real work. Diminished if not quite cone wilt he the lolimlert 
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of the frustrated idle in Florida, the myriad elsewhere in the Republic, who, 
having been expelled from the world that they enjoyed, are reducod to ropootliig 
that self-serving line about never having been as busy ss now* 
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1L " 



June 6, 1986 



Senator John Heinz 
United States Senate 

Special Committee on Aging 
Washington DC 20510 

Dear Senator Heinz: 

Somewhat belatedly I have received your invi- 
tation to testify before your Senate Committee on 
Aging. Unfortunately, on that date I shall be 
occupied with an engagement 'iat I cannot possi- 
bly cancel or change. For ^ it reason I shall 
not be able to attend the hearing. However, for 
what value it may have, I hope this letter may be 
taken as an expression of my very strong feeling 
on the matter of premature retirement. 

Fortunately, in my profession, age does not 
play a direct part in disqualifying persons of 
advanced age. However, in many activities in 
which I've participated, including academic, the 
disqualifications of age have long deprived stu- 
dents of the experience and expertise that can 
only be acquired with years. 

Please make any use you wish of this letter 
and, once again, my regrets over my inability to 
be present at the hearing. 




John Housema 
51 Malibu Colony Dr. 
Malibu Ca 90265 
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STATEMENT BY 

T. FRANKLIN WILLIAMS, M.D. 
DIRECTOR 

NATIONAL INSTITUTE ON AGING 
NATIONAL INSTITUTES OF HEALTH 
PUBLIC HEALTH SERVICE 
DEPARTMENT OF HEALTH AND HUMAN SERVICES 

BEFORE THE 

U. S. SENATE SPECIAL COMMITTEE ON AGING 



JUNE 19, 1986 
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«r. Mlnu aai MUn of too MMN, X n Or. T. TruMln 
•Uiiono, Mraoto* of too NtUml xnotitoto on Ming ( «u) . z 
tnonfc ynhrttt n fir t un i ty to praoont intonation niotino to 
oanoatory rotirniRt, ny ranorko will print Intonation 
aa Mining too natflool ana oolontlfla ovioonoo niovont to thla 
to too. 



nooant ioVohooo in ooOloal taotaalon and in oolontlfla raooaroh on 
•mUm provtao oi vltn oonalooraUy noro hnortoofo and unoorotandlng 
aooot kooith 9.m offootlvo fonotlonlno in iotor yoora — into tho 
TOO oni too - than vo no* orao a fov yoora Ofo. toon now raooaroh 
iMiMtrotoo toot, in too ohoonoo of oiooooo ooniltlono, 
foMtioninf i» Ofco rarlono argon oyotono oon ho ■olntolnotf ot high 
Urolo into toooo lotor yoora. tot no oito oolooto* opoolflo 

OVliaOOO t 



rirat, la um of tao ffcaotloa of tao toart, or. ifeartf Lakatta 
(Mi him aollaafooo at thm aaroatolofy HmmtoH OmUt of taa wik 
(Mi at Jaaaa Bapfclao Baapltal aavo mnltwt^ oarilao fuaotloa in 
aoaltfcy volaatoora aarolloi in tao aaltlaora Long ltoilnal ttody of 
Aflat CUM), «*laa IMS now boon in proftoao at yoara. In thla 
roovalaatloa thmg aavo ttoad atraaa toloraaoo toata to look for 
ovliaaoa for ooroaary hoart i l aaaaa (alallar to toata uaod 
totmlarly ay oarilolof lata) i la addition to aonltorlag 
aleatraoarilifi aaalu cfcaafoa, taoy hmvm alao aatalaai thai Hub 

*«i«f tao oaar ol aa toloraaoo taat. Ttoaa aoaaa an a nav - 
aoiloal t a ma alap In vnlan a aaall aaooat of radloaotlva thallloa 
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ia adainiatarad to tha aubjact, who than takaa an axaroiaa 
tolaranoa taat. At tha and of tha tolaranoa taat, a radionuolida 
aoan of tha aubjaot'a ohaat and haart ia obtainad, Tha aoan ahova 
tha diatribution of tha traoar amount of thallium to tha haart 
auacla and haa baan daaonatratad to ba a good indioator of tha 
axtant of blood flow to all parta of tha haart undar tha atiaulatad 
oonditiona of tha axaroiaa tolaranoa taat. Any araaa on tha aoan 
which auggaat poor uptaka of thallium ara oonaidarad to indioata 
araaa whara thara ia poor circulation to that part of tha haart 
auacla, i.a., avidanca for coronary artary diaaaaa. 

In thair atudy of haalthy voluntaara, apanning tha agaa froa thair 
20a up into thair aoa, Dr. Lakatta and hia collaaguaa found that 
about 50 parcant of tha aubjaota in thair 70a and SOa had aoaa 
avidanca for coronary artary diaaaaa, aa indioatad aithar by 
ohangaa in tha alaotrooardiograa or by araaa of poor uptaka of tha 
thalliua on tha acana. Zn tha raaaining 50 parcant, thay found 
that tha cardiac (haart) output achiavad on tha axaroiaa tolaranoa 
taat waa in axactly tha aaaa ranga aa in tha youngar aubjaota, froa 
aga 20 on up. That ia, in tha abaanca of avidanca for coronary 
artary diaaaaa, thara waa no avidanca for any daclina with aga in 
cardiac (haart) function, aithar at raat or during tha atandard 
axaroiaa .olaranea taat. Thia raaaaroh waa raportad in tha highly 
ragardad cardiological journal, circulation. i n Fabruary 1984, and 
haa alao baan diaouaaad by Dr. Lakatta in a papar on "Haalth, 
Diaaaaa and Cardiovaacular Aging 11 in Aaari<;a»« Aetna i Health in an. 
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QldtX Society . recently publiehed by the National Academy of 
Sciancaa. In furthar follow-up etudiee, Dr. Lakatta and hia 
eolleaguee hava found that thia typa of approach providaa 
pradiotiva information about tha futura likelihood of any apiaodaa 
of acuta haart diaaaaa auch aa haart attacka (myocardial 
infarction) or angina. Tha following tabla oummariseo thair 
unpubliahad data on four-year follow -up a of aubjaeta, aaparatad 
into thoaa who had naithar alactrocardiographic nor thallium acan 
abnorr-litiee on tha axarciaa tolaranca toot, thoaa who had 
abnonnalitias in ona or tha othar of thaaa two teete, and thoaa who 
had abnormalitiaa on both. Aa can ba aaan, tha likalihood of a 
coronary avant in tha naxt four yaara waa vary low among aubjaeta 
(including thoaa aga 70 and oldar) who had no abnormality on tha 
alactrocardiogram or thallium acan. Tha risk for auch an avant waa 
12 timaa highar among thoaa who had abnormalitiaa in both taata. 

Number with 

Taat Raaulta Numbar coronary avant Avaraga 

(+ « abnormal \ £ej£ad* In naxt ± yjUCl Parcant aaa-vaara 

£££ Thallium 

+ + 17 7 41.2 70 

+ - 31 4 12.9 65 

+ 32 2 6.2 60 

- 300 6 2.0 59** 

*Thaaa paraona ara a part of tha Baltimora Longitudinal Study of 
Aging of tha National Znatituta on Aging. 

**0f tha 300 with doubla-nagativa taata, approximataly 100 ara aged 
70 and oldar. 

Thaaa raaulta naad furthar confirmation in mora exteneive numbers 
of people and for longer periode of time. However, thaaa early 
reeulte indicate that not only preeent but future cardiac 
functional etatue can be determined and predicted, and that in many 
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people in their 70s ana 80s oardiao function is end will bo 
maintainad in tho oano rango ao in youngor people. 

A oocond essential organ for maintenance of health and mental 
functioning ie the brain. In earlier etudiee of performance on 
intelligence tssts, ueing cross-ssctional aamplas, the data 
euggeeted that there ie an overall deoline in mental functioning 
with age. However, in the now olaeeioal etudy by Dr. Warner Schaie 
and colleaguee (the Seattle Longitudinal study) reported in their 
book, Longitudinal fitudlftl fi£ AdUl£ Pevoholoqical Development , 
publiehed in 1983, it wae found that when researchers followed the 
eame subject over time and ueed each person as his or hsr own 
control, in nsarly 80 psrcsnt of the eubjecte there wae little or 
no decline at leaet ae far ae age 60 (the furthest theee etudiee 
have extended) • There wae a alight decline on average in 
performance of what ie called " fluid" intelligence, i.e., the 
ability to acquire and uee new knowledge; but on the average there 
was a continuing incrsass with ags in performance of "crystallized" 
intelligence, i.e., the ability to uee previouely acquired 
information. It ie important to note that, in theee toets as in 
all others, thsrs is considsrabls variation between individuals at 
all ages, with a trsnd toward mors variation in oldsr agss. This 
fact smphasizss the importance of coneidering each person ae an 
individual in determining his or hsr capabilitiss for any rols in 
lifs at any ags. 
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Further evidence about preoorvation of brain function has boon 
provided through tho etudios of Dr. Stanloy Rapoport ana hio 
colloaguoo in tho Laboratory of Nouroscioncos of MIA in tho warren 
C. Magnuoon clinical contor at tho National Inotitutos of Hoalth in 
Bothoada. Thoy havo used tho now nodical technology of positron 
emission tonography (PET) to measure glucose (ougar) netabolion in 
healthy adulto of all ages. Glucose is the main source of energy 
for brain function, and its notabolian is a good noasure of brain 
function, m those studiee there io no evidence for any decline in 
brain metabolism, again at loaot up into the 60o. Their work has 
been summarized, among other places, in an article by Creaeey, H., 
Rapoport, 8. I., "The Aging Brain," Annali ojC Neurolac^ - in 1965. 

Another example of now evidence relates to the kidney. A recent 
summary of longitudinal studies on kidney function in the healthy 
volunteers in tho Baltimore Longitudinal study of Aging, again with 
tho important inclusion of tho eubject as his own control over 
time, indicateo that there ie no decline in kidney function with 
age in approximately 35 percent of the eubjecte. The remaining 65 
percent show variable degreee of decline. It ie not clear why some 
older people ehow declines in kidney function over time and others 
do not — there was no clear evidence for kidney disease in any of 
these subjects. But tho important point in tho current discussion 
is that individuals can maintain effective kidney function into 
very late years. It ie eeeential to coneider the health status of 
each individual rather than to make arbitrary assumptions about 
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change* with age alone. Thia work waa published, by Dr. Lindeman 
and colleaguee in tha Journal of tha American Garlatrlea sociatv. 
in May 1985. 

Not only nay function ba wall Maintained into lata yeare, it can 
alao improve with uaa or axarciaa. Racant atudiaa by Dr. James 
Holloazy and aaaociataa at tha Waehihgton Univaraity School of 
Hadicina hava ahovn that, in a group of generally healthy people 
aged 60 to 90, previouely eedentary, who volunteered to enroll in a 
typical fitneee program, improvement over the next year waa very 
eiailar to the improvement found in younger people who enroll in 
euch fitneee program*. Their maximum aerobic capacity increaeed an 
average of 3B percent, and there waa improvement in their blood 
lipoproteine, the fate in the blood which are related to heart 
dieeaee, and aleo in their handling of glucoee, which ie manifeeted 
by a decline in any tendency toward diabetee. Thue, function may 
not only be maintained but nay likely be improvable in later yeare. 
Thie work ie reported in a paper by Dr. D. R. Seale and othere in 
the 2fiUrnal fit A&CliAd Phvaioloav. in 1964. 

Finally, in etudiee of pereonality traite at the Baltimore 
Longitudinal Study of Aging, conducted by Ore. Robert NcCrae and 
Paul Coeta, it hae been found that pereonality characterietice are 
remarkably a tab la and unchanged over a given pereon'e lifeepan. 
Thie ie preeented in their book, Emerging Lives . enduring 
Diapoaition* . publiehed in 1984. 
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X do not want to laava tha impraasion that thera ara no changaa 
with aging, or that wa bagin to know all that ona would lika to 
know in thia fiald. Soma organ ayatama, auch as tha lunga, hava 
not baan aa carafully raavaluatad in longitudinal atudiaa, using 
tha latast nodical tachnologiaa, aa has baan dona in tha haart, for 
axanpla. in addition, wa do know that with agin? thara ara changas 
in tha structura of connactiva tisauas and in rasponaas of organa 
to honnonaa, which at laaat up to tha prasant wa cannot attributa 
to disaaaa. Wa ara juat baginning to laam about ganatic changaa 
with aging and tha rolaa of ganaa in datarmining or favoring tha 
davalopmant of diaaaaaa in latar yaars, through tha application of 
tha ramarkabla naw tachnologiaa of nolacular gsnatics. 

Ha also must kaap in mind that aany oldar paopla acquira chronic 
disaasas which limit thair functional capacitiaa. ovar tha aga of 
65, approximataly 45 parcant of paopla raport aoma dagraa of 
arthritis. X hava alraady indicatad that in tha oldar aubjacta 
atudiad by Dr. Lakatta approximataly half had aoma avidanca of 
coronary artary diaaaaa on tha strass tolaranca taat; and othar 
conditions such aa daclina in via ion and haaring, and tha 
davalopmant of diabatas and hyptrtansion, ara common. Thasa and 
othar conditions can all also bagin and ba praaant wall bafora tha 
aga of 65 °^70, and muat obviously ba takan into considaration in 
datarmining tha functional capacity of any indivi ual, in relation 
to whatavar job or rola in lifa is baing considarad by or for that 
individual. 
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In summary, recant research confirms what has baan concludad from 
aarliar studies, namely, that thara ia no convincing madical 
avidanca to support a specific aga for mandatory ratiraaant in all 
casas • 

X will ba plaasad to answar any questions which the Committee may 
have. Thank you. 
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STATEMENT OF BURTON D. FRETS 



EXECUTIVE DIRECTOR, RATIONAL SENIOR CZTZSBM8 LAM CENTER 
before the 

SPECIAL COMMITTEE ON AGING, UNITED STATES SENATE 
June 19, 1986 

Mr. chairman and members of the Committee x 
I am pleased to have this opportunity to respond to the 
Committee's request for comments. He understand that a key 
consideration before this committee is the proposed elimination 
of the age 70 cap currently set out in $12 of the Age Discrimina- 
tion in Employment Act, 29 U.S.C. 631(a). 

The National senior Citizens Law center is a national support 
center which specializes in providing legal advocacy and specialized 
support on legal problems of the elderly poor. The Center provides 
support services to legal services attorneys, private attorneys 
rendering pro bono services to low- income seniors, and to represen- 
tatives of older clients under the older Americans Act. Center 
staff responds daily to requests from attorneys across the country 
for advice, technical assistance and co-counsel. These requests 
include the area of age discrimination and mandatory retirement. 
In this context we are happy to address current proposals under the 
ADEA. 
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Elimination of the mandatory retirement aga and othar forms 
of diacriaination against non-Federal workers abova tha aga of 
70 would closa a avail but important gap in tha nation 9 a civil 
rights laws. Just as fadaral law prohibits discrimination basad 
on raca, sax, or raligious preference, tha law must fully prohibit 
diacriaination basad on aga. Individuals of all agaa are an titled 
to treatment according to thair own worth, fraa of untrue stereotypes 
and fraa from blanket mistreatment baaed aolaly on tha year of 
their birth. 

The Committee ia invited to consider three points in its 
deliberations: First, removing the age cap under the AOEA primarily 
will help low-income older workers. Second , this change in the law 
will mirror the law already in place in 13 states, and the law for 
Pederal workers , all of which have operated satisfactorily. Third, 
this important civil rights advancement will not seriously affect 
employer interests. 

(1) Persons seeking to work past the age of 70 primarily do 
ao out of financial necessity . This Committee has noted how people 
aged 65 through 69 receive 28 percent of their income from earnings.* 
It is this group of people whoae lack of social security retirement 
credits, penaion or other resources forces them to continue to 
seek work as long as physically able to do ao, and who will benefit 
aoat from removal of the age 70 cap in the- current law. 



'Developments in Aging . Rept. 99-242 Vol.3, February 28, 1986, 
45. 
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A 1983 survey by the American Association of Rati rod parsons 
found that among tnosa who hava retired, 63% said thay vara glad 
thay retired. However, this viaw changes drastically at Cliff arant 
income levele. Among those with lsaat inco m a (undar $4,000) two- 
thirds wished thav vara still, working . At highsr i neons lavala, 
paopla axpraaaad aatiaf action with retirement. 

Again and again wa aaa examples of low incoma aaniora who ara 
raady, willing and abla to work but ara daniad tha fair opportunity 
to do so. 



In tha past thrsa years, one school district in northern 
Alabama mandatorily ratirad three black janitors who 
reached the age of 70 under the school dietrict'e uniform 
retirement policy. The district provided ample pensions 
for tsachara and administrators, but provided no auch 
retirement benefits for custodial staff. The three 
janitora wished to continue working. 

A maid at a large hotel in Phoenix, Arizona, was fired 
from her position of a dozen yaara on reaching the age 
of 71. She had uniformly positive performance ratings 
up to the time of her firing. Lacking any retirement 
income or resources, she fell back on Supplemental 
Security Income. . 



In South Bend, Indiana, a school cafeteria worker was 
mandatorily retired under the school's policy when she 
reached the age of 70. Deapite her immense popularity 
among students, and the peraonal appeal of aeveral 
parents before the school board, aha was not permitted 
to continue working, she had no. other income. 
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For those persons who desire to work past the ego of 70, 



unemployment creetes ssrious economic and 



tionel problems* 



Such persons who loss thsir jobs stsy unemployed longer than 



youngsr workers, su££sr s grsatar earnings loss, and srs mors 
liksly to givs up looking for anothar job than srs younger 



persons* 



(2) Eliminating ths aqs cap works in fact * Thirteen states 
have lews prohibiting mandatory retirement with no upper age limit.* 
The experience of these states demonstretes conclusively that 
lifting the cap under the ADEA will bring helpful results without 
causing a torrent of new charges. 

California, for example, has a state law prohibiting discrimina- 
tion in employment on the basis of age with no age limit. In 1964, 
the California State Department of Fair Employment and Housing 
reported a total of 1,396 charges of age discrimination in employment. 
Of these, only 26 cases, or 2%, were filed by persons over the age 
of 69. Of these 26 charges, 21 involved termination, only 3 involved 

refusal to hire, and 4 involved other charges. 

. Florida law similarly prohibits age discrimination without 
imposing an age limit for persons protected. In FY 1965 the 
Florida Commission on Human Relations received 756 inquiries 



♦California, Florida, Georgia, Hawaii, Iowa, Maine, Massachusetts, 
Montana, New Hampshire, New Jersey, New York, Tennessee and Wisconsin. 
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regarding age discrimination from parsons ovsr the ago of 40. of 
these inquiries, 80 cams frost parsons age 70 or abova. Thasa 
raprasant mere public inquiries. Of actual charges closed in tha 
most racant quarter, only 2 charges involvad parsons oyar age 70. 



Moreover, sinca 1978* Fadaral aganoias hava baan prohibited 
from discriminating in employment matters against all parsons 
above 40, with no upper age limit, yet the number of actions brought 
against the Federal government by persons over 70 has been negligible. 



Eliminating discrimination against persons ovor 70 is important, 
yet this result clearly will not open up the floodgates of claims. 

< 3 > Mandatory retirement policies are not needed bv small 
businesses , and serve only the convenience of personnel offices in 
the largest corporations. Mandatory retirement policies serve 
administrative convenience only slightly and business necessity not 
at all. Small businesses do not need and do not use mandatory 
retirement, by and large. The bigger the company, the more likely 
it will have a mandatory retirement policy. Only 7% of companies 
with fewer than 50 employees have a mandatory retirement age. 
Approximately 60% of firms with 500 or more employees have mandatory 
retirement, and 79% of companies with 25,000 or more employees have 
mandatory retirement. These figures were confirmed in 1981 by 
Portland State University and a 1984 survey by the Conference Board, 
a management research organization, detailed in the Department of 
I^bor"* Interim Report to Congress on Age Discrimination in Employment 
Act studies (1981) • 
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An occasional voice from the corporate business no— unity 
objects to any c hangs of ths ADBA cap at ags 70 on ths ground that 
such a changs would hasps r management from predicting and filling 
vacanciss which now arise under Mandatory reti reme nt plans. The 
proposed change, however, in no way prevents management from 
inquiring about an smployee's retirement plans in advance ami 
tailoring its personnel policy accordingly. Also, the overwhelming 
number of employees plan to retire between the ages of 62 and 68, 
according to the 1981 Department of Labor Report. 

Another objection is that employees will be inconvenienced 
in planning their own retirement if mandatory retirement plans 
are eliminated. While such concern for employees' welfare is 
commendable, it is no basis for blanket and arbitrary discrimination 
against those same employees. 

To deny any people the opportunity to compete fairly in the 
work place flies in the face of the work ethic and common sense. 
To allow a company to prevent persons over the age of 70 who are 
otherwise qualified from working because of an arbitrary policy 
based on custom, outdated stereotypes , or the convenience of a 
personnel office, remains unfair and unnecessary . 

Ending employment discrimination based solely on arbitrary 
age limits is an important step in*, achieving the full civil rights 
of older Americans. It is equally important in allowing financially 
strapped older workers to seek economic security. 

He thank the Committee for considering these views. 
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Orey Panthera oommtnd tht Strut t Sptoial Committee on Aging for scheduling 
tht hoaxing t on retirement polioy and enlarging publio ivtrtniu aid Gongree- 
alonal rotponat to work and retirement iaauee. 

Gray Fanthara ara a national organisation bringing togathar old paopla 
and young paopla to work for aooial Justios through tht elimination of 
ageies, aaxiaa and raoiaa. 

flinoe our founding in 1970 • our organisation hat vigoroutly oppoatd 
mandatory rttirtatnt aa a waata of akillt and experience which our tooitty 
cannot afford. Our analytit dtaaa mandatory rttirtatnt dttriatntal to 
tht htalth of tooitty and haaardoua to tht ptraonal htalth and ttlf tatata 
of Aatrioan workers. Our position it that rttirtatnt should ba ^ticnal, 
flexible, ntvtr mandatory. 

Va art living today in tht midst of two world-wide ravolutionai (l) tht 
dtaographio ravolution in whloh mora ptoplt art living longar than tvtr 
in rsoordsd htitoryi (2} tht ttohnologioal ravolution, which haa brought 
awttping ohangaa in tht ttruoturt and naturt of work. 

Ttohnologioal change, linktd with oorporatt mergers, plant closings, 
tht roboting of work, and tht movtmtnt of U.S. industry to tht third world 
haa oaussd tht displaosmtnt of aillions of oldsr workers, and mads their 
skills obsolescent « 

Despite statutta prohibiting mandatory rttirtatnt, many oldsr workers 
have little real protection from forced early retirement. Furthermore, 
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older workers are not only pushed out of their jobs, but a van in their flftiee 
art frequently downgraded in the quality of work aaeignod to then with 
ainiaal Job security or boneflte. According to a 1985 study by the U.S. 
Oansua Bureau only 2U% of Aaerioana over 65 were in the workforce in 1983 
ooaparad with ki% in i960. While the elderly population has inoreased by 
9 Billion in this period the nuaber of older pereone in the workforce has 
decreased by £0t,OOO. 

Vs recognise that acre than half of Aaerioan workers dislike their 
Jobs and look forward to retireaent as a needed release. Ve underetand the 
need for Job options and opportunities for changing employment for workers 
employed in haaardoua joba that aenaoe health and well-being. 

Technological and demographio ohangee have created eevere eoononio 
dislocation and raised critical ethical and social issues throughout the 
United States and the world community about the future of work and the 
worker* Arbitrary age, sex, and race discrimination impose heavy burdens 
on older and younger workers. Aooeee to training for older displaced 
workers aa well as younger workers, and aooeee to creative and meaningful 
work are critical issues for the whole society to face and resolve. In 
our view, the resolution of the crisis of work is a test of the viability 
and survival of our democratic society and its institutions. 

Gray Panthers are participating in a national Project on Work directed 
by the Center for Ethics and Social Policy at Temple Univeraity in Phila- 
delphia. The project includes a eix month period of planning, consultation 
with business, industry and labor, and a response from selected Gray Panther 
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chaptere. The eeoond phaee of tht project involves a two to thrtt year 
period of experimentation and development of new kinds of work that use 
the akilla of older and younger workers, eoonoaio development models for 
local communities that affirm non-disoriminatory employment • adequate and 
equitable salary and "benefits, and adoption of supportive publio polioies. 

In this period i new structures in the workplaoe will be tested for the 
two groups of workers most at risk— the older worker and younger worker- 
leading to 

It ways to restructure the workplaoe* 

2. Models for new ways of work, and 

3* Appropriate legislation and supportive publio policy. 

In summary. Gray Panthers oppose all forms of age discrimination 
inoluding mandatory retirement at any age. Ve strongly support your review 
of our nation's retirement policies and will oontinue to work with the 
Senate Speoial Committee on Aging to achieve Justice in the workplace. 

ThsuiK you. 
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Association 



American 




FOR RELEASE: Immediately 



CONTACT: 



Don White 




JOB PERFORMANCE DOES NOT DECLINE WITH AGE, NEW STUDY FINDS 

Contrary to popular belief, older workers can be Just aa productive aa 
their younger countarparta. In fact, for eany worker a, job performance 
actually improve a with age. 

That's the conclusion of a new atudy publlahed in the J ournal of Applied 
Psychology (February). 

Psychologists David A. Waldnan, Ph.D., and Bruce J. Avollo, Ph.D., of the 
State Unlveralty of New York, analysed previous reaearch on the relationship 
between age and Job performance. Their review of 13 atudiea, conducted 
between 1940 and 1983, revealed little aupport for "the somewhat widespread 
belief that job performance declines with age," they report, On the contrary, 
mcny of their results "pointed to performance Increments with Increasing age." 

Dra. Waldman and Avollo found that aaaessments of older workers' abilities 
varied depending on the type of measure that waa uaed by the reaearchers. For 
example, when productivity was meaaured objectively, performance waa found to 
increase aa employees grew older. However, when performance was Judged by 
supervisors' ratings— a more subjective measure—a small decline was found 
with increasing age. 

According to Dra. Waldman and Avollo, objective meaaurea of Individual 
productivity may be a "fairer repreaentation of performance, whereaa 
supervisory ratings may reflect a tendency on the part of ratera to bias their 
appraisals, resulting In lower ratings for older workers. " 

The study also found that older professionals were more likely to be 
Judged highly by their supervisors and co-workera than were older 
non-prof eaeionala . 



1200 Seventeenth SI. NW. 
Washington. DC. 20036 
(2O2J9&.7710 
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la view of their finding!, Dra. Waldoan and Avolio concluda that "although 
chronological aga nay ba a convenient maane,for aatiaating performance 
pot an tial, it fall a ahort in accounting for tha wide ranga of individual 
dlffarancaa in Job performance for paopla at varloua agee." 

Inataad of automatically ruling out an oldar worker for a given Job, 
anployere ahould carefully examine tha apeclflc mantel end phyelcel 
requiremente of tha poaition, tha reeeerchere eey. They note that their 
f indlnga euggeet "tha poaelblllty that older workere who take on new end/or 
■ore challenging rolee nay ba eble t6 maintain (or improve) performance levels 
acroee the life epan. 

"The oldar worker who may appeer to be dull ee compered with e younger, 
more enthueieetic worker may have becoea ao due to yeere of accumulated 
boredoai. Offering older workere renewed a t inula t ion at key polnte in their 
career* may help to maintain high levele of productivity.** 

"Pereonnel pollclee that dlacrlminate agelnat older workere ehould be 
cerefully examined, not only for legal or ethical reeeone, but alao becauae of 
on organisation need to effectively uee (ite) pereonnel," write Dra. Valdman 
end Avolio. "The arbitrery uee of younger aga ee an employment criterion 
would unavoidably dlacrlminate unfairly agelnat an older worker whoee capacity 
remaine high." 



EDITORS : A full text of the erticle, "A Mete-Anal ye ie of Age Differencee in 
Job Performance, " le evallabla froa the APA Public Information Office. 



######## 
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Item 8 




TMC MC*tTA*V Or HtAlTH ANO HUMAN SC.t VlCtS 
wAtHiwaro*. ox. hhi 



JUL 7 1986 



The Honorable John Heinr 
Cheirnen, Speoial Coaaittee 

on Aging 
United State* Sonata 
Waahington, D.C. 20510 

Dear Mr. Chairaan: 

Thla la in further reaponee to your inquiry of Nay 16 
requeating an eetiaate of oartain ooata aaaooiatad with a 
propoaal to reaove tba aga 70 linit froa tha Ago Diaoriaination 
in Eaployaent Aot (ADBA) • In partioular, you aaked for eatiaatea 
of potential aavinga to tba Sooial Saourity Old-Age and Survivora 
Znauranoa (OA8Z) and Diaability Znauranoa (DZ) Truat Punda and 
tba Hedloare Hoapital Znauranoa (HZ) Truat Fund aa a raault of 
requiring tbat eaployera eliminate all Mandatory retirement aga 
proviaiona and requiring thet private penaiona oontinuo to offer 
benefit eooruala for work after norael retireaent age. 

Saving a to tba OASI, DI and HI Truat Punda would ooour aa a 
result of tbeaa proviaiona to tba extent tbet total oovered 
eaployaent is inoreeaed. Repleoing one group of workera witb 
another would not raault in any aignifioant truat fund savings. 
But, an expansion of oovered eaployaent abould generate 
additional Sooial Saourity end Hedioere tax revenuea. Suob 
additional revenuea are expeoted to be very aaall initially, 
rising to st aost $25 Million per yeer for 1991. After 1991, 
tbe aaount of additional tax revenues is expeoted to inoreaae 
further aa workera adjuat their retireaent plena and eaployera 
have the opportunity to adjuat to the reaulting inoreaae in the 
labor supply. By 2020, the inoreaae in the total of OASDZ and HZ 
tax ravenuea ia expeoted to reaob about $100 aillion in 1966 
dollars (indexed by expeoted inorseses in sversge wages). For 
the long-range period (1986-2060), the aotuarial balanoe for the 
OASDZ end HZ prograaa ooabined ia expeoted to iaprove by 0.01 
peroent of taxable payroll. 

Zt ahould be oaphaaixad that theae eatiaatea are aubjeot to 
a great deal of uncertainty beoauae they depend on behavioral 
ohanges whioh are diffioult to antioipate and for whloh very 
little data are available. For thia reaaon, we believe that 
preoiae eatiaatea for the years 1 987 through 2020 would not 




154 



Pat* 2 - Tha Honorable John Halm 

provlda algnlfloantly aora uaaful Information than tha abova 
aatlaataa • 

Va hopa tbla lnToraatlon la halpful. 

Slnoarely , 

Ot la R. Bo won, H.D. 
Saoratary 
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July 8, 1986 



Honorable John Heinz, Chairman 
Special Committee on Aging 
United States Senate 
SD-G33 Office Building 
Washington, D.C. 20510 

Dear Senator Heinz: 



The AFL-CIO appreciates the opportunity to present our views to the Senate Special 
Committee on Aging on S. 103*, a bill which would amend the Ag« Discrimination in 
Employment Act to extend that Act's protections to individuals 70 years uid older. 

ti ,« 0r * a 2 i2ed labor na$ lon « been aware of the difficulties faced by older workers In 
finding and remaining at work. Since the accent today is so unmlstakeably on youth, 
advanced age Is a severe disability In the labor market. Society has too often attempted to 
relieve unemployment problems by denying older people the opportunity to work. The 
burden of unemployment should not be borne by any single groupf What Is needed are jobs 
for all who want and need them - and that means older workers along with everyone else. 

.«i^«IS e !" e . I$ n0 . tWr l 8 wrong 10 layln * the burden * measure of work and 

n2L«tu!.L elSUre , ln th tS year$ t ^ at remaln ' Tni$ i$ » after all » * ma i or reason unlors have 

K /r 1 ^ ItTT' ,U £ ** WOrker$ $h0uld have thc rl « ht t0 retirement, 
they should also have the right to choose to continue working. 

Passage of S. 103* would Insure that workers would not be forced to retire solely 
SEJiEL? * i$ ?l* r birthdate ' WorkerJ ^uld be Judged on their abilities and not because^ 
u > 1 ?2 re ! Che $0me arbl,rar sr ag^ Though this legislation will not affect many persons, 
it would make an enormous difference in the lives o? those who otherwise would face age 
mlnZi? 1 ., and ma ^ dato ';V etirement - 1 > abor Department studies show that eliminating 
mandatory retirement would have no significant negative Impact on our nation's work force 
or employers as a whole nor on the employment of minorities, youth or women. 

Di.rriL^/tii"*,?*? Spedal . P roblem » we *»* to bring to your attention. The Age 
^crimination Act, in exempting certain "executive- and -high policymaking" positions and 
hSfZZSiZZ ! i W iS unUmite ? J tenure ' recognizes that, as Important as thelnterest in 
JJZlrlSJ? . the ^ nuk S iS ' there actuations 1" which competing interests are of 
even greater importance. We believe that the language of this exemption should be 
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amended to make It plain that private organizations may make It a qualification for seeking 
any elective position with significant policymaking responsibilities that the Individual either 
has not reached age 65 or will not reach that age during his term of office. It Is our view 
that where office holders are selected In a democratic election, the electorate, and not the 
government, should set the basic eligibility rules. 

Second It would be bad labor policy to abrogate provisions of collective bargaining 
agreements arrived at through good faith bargaining. Therefore, we commend the sponsors 
of the bill for exempting collective bargaining agreements until their termination dates or 
January 1, 1989, whichever occurs first. 

We commend you and the members of the Senate Special Committee on Aging for the 
efforts you are making in behalf of this legislation. Please be assured that these efforts are 
supported by the AFL-CIO 




DEPARTMENT OF LEGISLATION 



ct Members of the Special Committee on Aging 
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Item 10 

U.S. DEPARTMENT OF LABOR 

MCRCTAHY OP LABOR 
WASHINGTON* D C. 

September 5, 1986 



The Honorable John Heinz 
Chairman 

Special Committee on Aging 
United States Senate 
Washington, d.C. 20510 

Dear Mr. Chairman i 

Please accept my apology for the delay in responding to your 
It !i e f,2? Ju l?! 3 ?; i I * ID P 1 " 8 **" to have this opportunity 
to reaffirm the Administration's position on age discrimination 
at age 70 or above. 

The President has made his views on age discrimination very 
clear. As he stated in April, 1982, "When it comes to retire- 
ment, the criterion should be fitness for work, not year of 
birth. . . We know that many individuals have valuable contri- 
butions to make well beyond 70 years of age and they should 
have the opportunity to do so if they desire." 

Through the work of your Committee and others who share your 
concerns, the benefits of eliminating age discrimination are 
now well documented. We now know that elderly workers can 
perform with the consistency, judgment, quality of work and 
attendance that is as good if not better than their younger 
counterparts. Moreover, as our economy becomes increasingly 
technologically oriented, the physical demands on employees 
lessen. * 

Permitting the elderly to work also can help alleviate the 
financial hardships they might otherwise face. The elimination 
of a mandatory retirement age may provide those persons, with 
inadequate pensions, income that might otherwise have to be 
provided through government programs. 

Pinally, the President himself is a superb example of the 
creative energy that elderly workers can bring to solving 
our nation's problems. Generally, mandatory retirement is 
no longer Justified. Nevertheless, the Administration does 
recognize the appropriateness of early retirement for certain 
categories of federal employees such as law enforcement offic- 
ers, firefighters and air traffic controllers. 
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Since the President's April, 1902 statement, the Administration 
has stated its support of legislation that will end mandatory 
retirement and e ' ^aate the age 70 "cap" contained in Section 
12 of the Age Discrimination in Employment Act for all personnel 
actions except hiring and promotions. This would include 
eliminating the age 70 "cap" on adverse personnel actions, 
such as demotions or salary reductions, which might be undertaken 
to force retirement. This position is entirely consistent 
with the President's stated goal of eliminating mandatory 
retirement. 

The Administration does not support broader legislation that 
would cover all abpects of employment. The Administration 
believes these aspects would have policy ramifications that 
have not been adequately considered, until these issues are 
better understood, we believe that the Administration's position 
is the most appropriate policy. 

If the Administration's position is enacted oy Congress, employees 
will no longer be forced to retire at an arbitrary age. Individual 
ability and choice rather than age will determine when an 
employee retires. The Administration hopes such legislation 
can be enacted soon. 

The Office of Management and Budget has advised this Department 
that there is no objection to the submission of this letter 
from the standpoint of the Administration's program. 



Very truly yours, 




WED: r jc 
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II 



99th CONGRESS £1 + f\f* A 
1st Session Al/04 

To amend the Age Discrimination in Employment Act of 1967 to remove the 
maximum age limitation applicable to employees who are protected under 
such Act, and for other purposes. 



IN THE SENATE OF THE UNITED STATES 

May 2 (legislative day, April 15), 1985 
Mr. Heine (for himself, Mr. Glenn, Mr. Cranston, Mr. Andrews, Mr. Bur- 
dick, Mr. Cohen, Mr. Chiles, Mr. Humphrey, Mr. Dixon, and Mr. 
Proxmire) introduced the following bill; which was read twice and referred 
to the Committee on Labor and Human Resources 



A BILL 

To amend the Age Discrimination in Employment Act of 1967 
to remove the maximum age limitation applicable to em- 
ployees who are protected under such Act, and for other 
purposes. 

1 Be it enacted by the Senate and House of Representa- 

2 tives of the United States of America in Congress assembled, 

3 That this Act may be cited as the "Age Discrimination in 

4 Employment Amendments of 1985". 

5 Sec. 2. Section 12 of the Age Discrimination in Em- 

6 ployment Act of 1967 (29 U.S.C. 631-834) is amended— 
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1 (1) in subsection (a) by striking out "bat less than 

2 70 years of age", and 

3 (2) in subsection (c)(1) by striking out "but not 70 

4 year3 of ago,". 

5 Sec. 3. The amendments made by section 2 of this Act 

6 shall take effect on January 1, 1986, except that with re- 

7 spect to any employee who is subject to a collective bargain- 

8 ing agreement — 

9 (1) which is in effect on March 14, 1985, 

10 (2) which terminates after January 1, 1986, 

11 (3) any provision of which was entered into by a 

12 labor organization (as defined by section 6(d)(4) of the 

13 Fair Labor Standards Act of 1938 (29 U.S.C. 

14 206(d)(4)). and 

15 (4) which contains any provision that would be su- 

16 perseded by such amendments, but for the operation of 

17 this section, 

18 such amendments shall not apply until the termination of 

19 such collective-bargaining agreement or January 1, 1989, 

20 whichever occurs first. 

O 
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